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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 


“Crack on Sail With a Fair Wind!” 


Every proposal for change in judicial procedure and administration is 
certain to meet with prompt opposition on the part of very worthy lawyers. 
It appears to be a natural, and probably a very proper instinct, to suspect 
unaccustomed methods. At this time there are very few, if any, proposals 
for change, which can be considered novel. We have sufficient experience 
in some of our numerous jurisdictions for reliance on rule-making authority 
instead of statutes; for the organization of judicature so that it may acquire 
added stability through adoption of principles employed in all other depart- 
ments of justice, and in. industry as well; for the exercise of self-governing 
powers by the bar. As for procedural rules it would be difficult to discover 
one proposal which cannot be tested by long experience in one or several 
American jurisdictions. 





And yet we have heard vehement objections to presentment in felony 
cases by information, though for a generation this has worked well in a 
majority of our states. There has never been a disposition to return to grand 
jury indictments for routine cases in any state which has adopted the sim- 
pler and more responsible method. 

It is not uncommon to hear of dire predictions to flow from fractional 
verdicts and yet there are a number of states which have used this pro- 
cedure with evident satisfaction. A storm of disapproval met the proposal 
to follow Maryland’s ancient ‘practice of waiver of jury in criminal cases, 
but in ten states the test has been made, and always with success. No change 
has been harder fought than bar integration, but for several years the oppo- 
sition has not been heard openly. Opponents have been forced to subter- 
ranean strategy. In Virginia pleadings as known to the bar in most states 
disappeared long ago, but pleadings still in many states are a prime source 
in delaying justice for a purpose. 

And so with summary judgment, with discovery, and other procedural 
methods that could be mentioned. Pre-trial procedure was evolved from 
practical needs and with no historic background, but it has speedily proved 
its values and appears to be on the way to general acceptance. It is by no 
means unique in teaching the practitioner that some of his cherished modes 
of procedure are costly to him personally. For judges it means a little of a 
new kind of work in exchange for a much larger volume of work which 
until recently appeared to be inescapable. 





The idea gains currency that the public work of the lawyer, being mainly 
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ordinary litigation, and subject to the scrutiny 
and criticism of intelligent laymen, must relin- 
quish ancient expedients for the sake of reason- 
able efficiency. There are other grounds for 
criticism of the profession, some valid and some 
doubtful, but much of existing criticism can be 
removed with positive advantage to the indi- 
vidual lawyer in specific cases and with incal- 
culable improvement of the profession’s standing 
in public opinion. 


We have in fact, states in which causes for - 


complaint are relatively few and _ insignificant, 
and in those states the ordinary practitioner can- 
not comprehend the lamentations and exhorta- 
tions of bar leaders elsewhere. These more for- 
tunate states are, of course, those of small and 
scattered communities, where lawyers stand out 
on their individual merit and responsibility. 





No informed person can doubt that the Amer- 
ican bar has moved into a new era. Not so 
many years ago bar leaders were those who most 
lauded bar practices and most inveighed against 
reforms. They were commonly sincere men, but 
uninformed. In the last five years especially the 
change to leadership by informed lawyers has 
been conspicuous. A canvass of bar association 
presidents for the past three years in the state 
and the stronger local associations would doubt- 
less show that this change is virtually universal. 
The future of the profession and the administra- 
tion of justice resides in the planning being done 
by bar officers who have been chosen by their 
colleagues because of some measure of actual, 
useful endeavor to promote efficiency in justice. 

Something should be said for the judges as 
well. The change among them has been almost 
as conspicuous. It is not necessary to reform 
that support be at all times by a majority of 
lawyers and judges. Needed reforms fight for 
themselves. Or perhaps we should say that the 
weakness of opposition to proved reforms in- 
sures ultimate success. 

We can profitably act on the principle of the 
old clipper ship commanders—“Crack on sail 
when you have a fair wind.” And since progress 
for the bar depends so much on concerted effort, 
there lies within the scope of every practitioner 
opportunity to improve the bar’s quality of serv- 
ice by promoting bar organization. Integration 
is the pass-word; but integration is not a mat- 
ter of legislative fiat. Legislation paves the way 
and integration follows, because responsibility is 
imposed on the entire profession, and scope is 
afforded for individual talent of many kinds. 





This homily would be incomplete without ref- 


erence to the most striking of recent aevelop- 
ments—the emergence of the junior bar. The 
younger lawyers were not besought, or even in- 
vited, to assume a part in the profession’s plan- 
ning. But they are doing so in thousands in 
many states. In two or three years they will 
number tens of thousands. In a few years they 
will constitute, with their alumni past thirty-five 
years of age, or ten years of practice, a majority 
of the lawyers enrolled in bar organizations. It 
is not hard to estimate their influence, nor prob- 
able that it will be over-estimated. The younger 
lawyers begin at the point which most of their 
elders attained after years of cogitation. At pres- 
ent the movement is in its first stages, formative. 
It is not necessary to ask for it encouragement. 
The movement has a momentum already and we 
may trust it to find its proper guidance. 





Drafting a Concise Judiciary Article 

Under the leadership of the judicial council 
the organized bar of Kansas has been consider- 
ing a draft judiciary article. Two principles ap- 
pear to predominate in this work; that the ar- 
ticle be concise, and that it create a unified judi- 
ciary. The Bulletin of the judicial council for 
July tells of a conference between the council 
and a special State Bar Association committee, 
which resulted in reducing the bulk of the judi- 
ciary article from twenty sections with 1,250 
words to eleven sections with 950 words. The 
result, probably, is a draft much shorter than 
any such article adopted in several generations. 

The worthy and interesting effort to produce 
a concise article reminds the Editor of a remark 
made some years ago by Albert M. Kales, who 
suggested that the best state constitution would 
contain not more than one hundred words. There 
appears to have been little appreciation, either 
before or after the mobilizing of a small army 
of political science teachers, of the fact that the 
state constitution is not the ark wherein resides 
the covenants of our civil rights. And so the 
ponderous revised constitutions so common, 
which are only statutes which may not be whim- 
sically repealed by a legislature. More recently 
Prof. Burke Shartel, one of our ablest teachers 
of jurisprudence, expressed the opinion that he 
would prefer to have a state constitution which 
merely proviced for a legislature and its organi- 
zation. A properly constituted legislature would 
continue our institutions and improve them. 
Where party responsibility forms the basis of 
government we observe little or no reliance on 
“organic” law. In such states and provinces 
reliance is placed upon government by superior 
individuals appointed by responsible party leaders. 





I hold every man a debtor to his profession, from the which, 
as men of course do seek to receive countenance and profit, so 
ought they of duty to endeavor themselves to be a help and an 
Francis Bacon. 


ornament thereunto. 











Stare Decisis Freed from Baneful Effect 


Judiciary May Correct Rule of Law With Justice to Both Parties—Comment 
on Significant Article in Illinois Law Review 


This is written frankly to advertise an article 
in Illinois Law Review for April, 1935 (being 
volume 29, number 8) under the title: Renova- 
tion of the Common Law Through Stare Decisis, 
the authors of which are Professor Albert Ko- 
courek and Mr. Harold Koven. The article 
covers the subject for the first time and with 
a completeness which prevents publication in full 
in this Journal. The Editor is authorized, how- 
ever, to say that supreme court judges may re- 
ceive copies of the Illinois Law Review for April 


without charge by writing to the American Judi-— 


cature Society. 


The doctrine of stare decisis is fundamental 
to any system of law. It is inherent in human 
nature to insist that rights shall not be casually 
extinguished. The law as expounded by the 
courts must be followed as a guide to conduct 
and as a standard in adjudicating rights. For 
accrued interests and rights it is consistent and 
just to apply a rule of law which, in the light 
of present practices, is no longer the best law, 
or even good law from its inception. But, hav- 
ing so done justice, it is wholly within the judi- 
cial function for the court of last resort to state 
the correct rule, for application to cases subse- 
quently arising. “It is a grave error for a court 
to relegate to the legislature the duty which is 
knocking loudly at its door,” wrote the late Jus- 
tice George W. Wheeler, dissenting in Kotler v. 
Lalley, 112 Conn. 86, 151 Atlantic 433. A great 
deal could be said as to the failure of legislatures 
to heed suggestions from the courts. The legis- 
latures have been properly suspected as the 
source for renovation of the common law. If 
the time comes for explicit codification of the 
common law, it must be by a supreme effort of 
a legislature, and we are not yet prepared to 
contemplate a situation which involves the pro- 
duction of forty-eight codes of law. 

The doctrine of stare decisis is inevitable for 
the purpose intended—to stabilize the law. 
Change is just as inevitable. Adherence to 
precedent, and adoption of better rules for future 
transactions, are in nowise inconsistent. It is 
only by this understanding of the doctrine that 
justice can be done under an anchronistic or 
erroneous rule and its evil consequences averted 
for the future. 


Correction of Old Rules Still Needed 


The overruling of decisions is by no means 
infrequent in American courts of appeal. A cen- 
tury ago our courts were in mid-stream of a 
function which differentiated them from the 
courts of the mother country. Our body of law 
had derived largely from feudal times and it 
was necessary that it be moulded to meet 


changed conditions, and to do this with less aid 
from the legislature than was the case in Eng- 
land. For a long time the differences between 
nineteenth century America and England in 
Blackstone’s day implied changes in the law, 
which were made, and without harm to the doc- 
trine of stare decisis. We have now been for 
some time in a like situation due to constantly 
changing ways of living and transacting business. 

The legislatures have performed a necessary 
part of establishing new law and to some ex- 
tent of correcting and renovating old law. But 
the courts still carry a large part of the task of 
adapting law to newer needs and this is one of 
the two principal reasons for the restatement 
work of the American Law Institute. The re- 
statements are prepared on the theory that they 
will supply the courts with superior rules for 
cases of the first instance, and that the courts 
will be persuaded to adopt a superior rule, when 
opportunity arises, though such adoption means 
overruling a prior decision. The time has ar- 
rived when in the older and more populous 
states the product of the American Law Institute 
must rely mainly upon willingness to overrule. 

When a court intimates that an obnoxious rule 
should be changed by the legislature. it presumes 
that the rights of all concerned will be protected. 
This is done by giving only prospective action to 
statutes. Our authors show that the United 
States supreme court in certain cases protected 
vested interests as against overruling decisions 
of state courts by giving to the later rulings 
only a prospective effect. The holding in Ohio 
Life Insurance and Trust Co. v. Debolt, 57 U. 
S. 416, by Chief Justice Taney, is an illustrative 
case, decided in 1853. 


From Cooley to Wigmore 


And yet in a note to his edition of Black- 
stone’s Commentaries, 1, 70, (1884), Judge 
Cooley said. 

“A precedent flatly unreasonable and unjust 
may be followed if it has been for a long time 
acquiesced in, or if it has become a rule of prop- 
erty, so that titles have been acquired in reliance 
upon it, and vested rights will be disturbed by 
overruling it. In such a case it will be proper 
to leave the correction of the error to the legis- 
lature which can so shape its action as to make 
it prospective only, and thus prevent the injuri- 
ous consequences that must follow from judi- 
cially declaring the previous decision unfounded.” 

The quotation illustrates the difficulty experi- 
enced by the most profound jurists in contem- 
plating a departure from beaten paths. It re- 
mained. apparently, for Wigmore, when he pro- 
duced his preface to volume nine of the Modern 
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Legal Philosophy series p. xxxviii (1917), to 
suggest for judge-made law the commonest ex- 
pedient of legislation: 

“Every volume of session laws contains stat- 
utes ending with the proviso that ‘this act shall 
take effect from January first, and shall not be 
applicable to any contract made, or cause of 
action accrued, prior to that date.’ Why could 
not the judicial doctrine of stare decisis be ap- 
plied with the same restrictions? It would be 
an interesting experiment.” 

In the American Bar Association Journal, 17, 
180 (1931) Kocourek published Retrospective 
Decisions and Stare Decisis and a Proposal. His 
intention was to implement the fullest application 
of the doctrine, but doubt existed as to the 
readiness of judges to take the first plunge, and 
as to the constitutionality of an act intended 
to open the way for the courts. He said: “The 
most direct way would be to enact simply the 
rule that ‘new declarations of law by the courts 
shall have prospective operation only.’ ” 


Courts Now Apply True Doctrine 


If not within the orbit of legislation a needed 
rule or doctrine is to be found, presumably, in 
the judiciary. In the following year the United 
States supreme court rendered its decision up- 
holding the Montana supreme court’s opinion in 
Great Northern Railway Co. v. Sunburst Co., 287 
U. S. 358, 53 Sup. Ct. 145 (1932). On the 
authority of Montana Horse Products Co. v. 
Great Northern Railway Co., 7 Pac. (2d) 191 
(1932), a prior decision, the Montana supreme 
court sustained recovery by a shipper for an 
overcharge by a carrier, but at the same time it 
explicitly declared that the case itself was over- 
ruled and was not to be followed in the future. 
Commenting upon this case Prof. Burke Shartel, 
in this Journal (vol. 17, No. 1) under the title 
Stare Decisis—A Practical View, said: “This 
decision may easily become a point of departure 
for a beneficent change in the effect of the 
doctrine.” 


There is much quotable material in the three 
articles mentioned. Shartel said: “There cannot 
be any stronger objection on the ground of 
judicial legislation to the unmaking of judge- 
made law than to its making in the first place. 
. . . If deciding a case is not law-making, then 
it is hard to see how overruling one is... . It 
[stare decisis] does not require that judge-made 
law remain unchangeable. The legislature can 
properly change statutes for the future. The 
need for foreknowledge of decision can be like- 
wise met by holding that a judicial view when 
changed shall have a future, but not a retro- 
spective operation. ... The doctrine as laid 
down in the Montana case gives no advantage 
to the party who succeeds in having an earlier 
case overruled. The decision cuts both ways. 
.. . The court held the defendant liable though 
it declared it would not recognize similar claims 
for overcharges in future cases. Limited in this 
way an erroneous doctrine can be overruled, 


without putting a premium on attacking settled 
principles of law. ... The relaxation of the 
doctrine of stare decisis itself offers to the pro- 
gressive court a chance to keep its case law 
up to date; it makes a strong appeal to common 
sense.” 


Professor Shartel pays his respects also to 
distinguishing precedents: “As has been fre- 
quently pointed out, there is no great difference 
in the predictability of decision in the civil law 
countries which profess to ignore precedents but 
actually do follow established lines of decision, 
and in Anglo-American jurisdictions which pro- 
fess to follow precedents but spend a great deal 
more time in astutely distinguishing them.” And 
also: “Whether or not courts actually save 
time by following precedents is somewhat doubt- 
ful. Both courts and parties spend a tremendous 
amount of time in distinguishing cases from, or 
in reconciling cases with, the precedents. It is 
a real question whether as much time is not 
spent in this way as is saved by adhering to 
former opinions.” 


Distinguishing of Cases a Baneful Expedient 


This matter of astute distinguishing of cases is 
another very close to the operations of the Amer- 
ican Law Institute. It is true that we have more 
than a haystack of reported cases from which to 
separate the needle of the sought for precedent; 
we have more than a whole broad alfalfa field; 
but if this were due only to surplusage of pub- 
lished opinions, and consequent upon having 
more than half a hundred jurisdictions (all 
keenly interested in what is judicially written 
in all the others) we would not be in such a 
parlous state as to our law; our digests and 
encyclopaedias would better serve. The trouble 
is mainly due to astute distinguishing of cases. 


A tree is properly pruned when first planted, 
and each year thereafter. If not done in timely 
fashion and correctly one is faced in time with 
the need for lopping off huge branches, when the 
trimming of innumerable tips of branches no 
longer avails. But probably there is no precise 
metaphor for the condition our case law has now 
assumed, squeezed between the forces of stare 
decisis and obvious equity . 


The time is not distant when we shall look 
upon the failure of our jurists of a century ago 
to recommend to the courts that they free de- 
cisions from a retroactive effect, in order to 
prevent the doctrine of stare decisis from being 
partly salutary and partly baneful, as the most 
unfortunate thing in our legal history. Our 
wise lawyers and judges would have conceived 
the appropriate policy, as expressed by Wigmore. 
if they could have foreseen the development of 
our case law. But they were too busy reconcil- 
ing their present with their past to have time for 
speculations concerning the future. It is not 
our superior wisdom or foresight which gives us 
the clue, but our predicament. Our generation’s 


problem is pragmatic; we do not ask like Pilate, 
“What is truth?” but we ask anxiously, in the 
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lawyer’s sanctum and in the judge’s chambers, 
“What is the law?” 


Practitioners Free to Urge Correct Doctrine 


Leaving it to the legislature has been done in 
many instances, and the legislature still has what 
was left to it. And that stirred Mr. Justice 
Cardozo, a pillar of the Law Institute from its 
beginning, to urge some years ago the creation of 
a state law revision commission to make for 
the common law the corrections which the courts 
could not make “interstitially” by distinguishing. 
After about ten years the legislature acted on the 
recommendation and created a law revision com- 
mission. This commission presumably will make 
no distinction between statutory rules and rules 
by decision. There is abundant scope for its 
activities in the statutory field alone. It may be 
suggested, however, that its work, like that of 
the American Law Institute, may prosper greatly 
through general acceptance by courts of review 
of the principle involved in the Montana cases, 
whereby an overruling decision is coupled with 
a declaration that it has no prospective operation. 

It may be suggested also, that in the correc- 
tion of errors in case law, the Law Revision 
Commission may offer to the New York court 
of appeal a list of cases which should be over- 
ruled, and may be overruled without reluctance 
when made a foundation for litigation. 

And it may be suggested that while free copies 
of the Illinois Law Review for April, 1935, are 
limited to supreme court judges, the privilege of 
aiding in development of a needed principle of 
stare decisis is extended to all practitioners. It 
offers to them in many appeals a point of judicial 
enlightenment. They must, for their own sake, 
at times cite the supreme court’s decision on cer- 
tiorari in the Montana case, in order that their 
clients obtain their rights, though the court deem 


it necessary to change the law (and make the 
change prospective). 

The gist of the decision of the federal court in 
the case of Great Northern Railway v. Sun- 
burst Co. lies in this quotation from Mr. Justice 
Cardozo’s opinion: 

“We have occasion to determine whether this 
division in time of the effects of a decision is 
a sound or an unsound application of the doctrine 
of stare decisis as known to the common law. 
Sound or unsound, there is involved in it no 
denial of a right protected by the federal consti- 
tution. . . . If this is the doctrine of adherence 
to precedent as understood and enforced by the 
courts of Montana, we are not at liberty, for 
anything contained in the constitution of the 
United States, to thrust upon those courts a dif- 
ferent conception either of the binding force of 
precedent or of the meaning of the judicial 
process.” 

The article we advertise is intensely interesting 
to lawyers and judges. The Cardozo opinion 
completes the bridge to what every reader of the 
article will accept as a conception of stare decisis 
which enables the doctrine to accomplish good 
without at the same time being baneful. 

Is it not true that we have in our system so 
much stressed the importance of stare decisis be- 
cause the equities of the instant case frequently 
tempt courts of review to apply a rule not known 
to the litigants? We have treated stare decisis 
as we treat a bad tasting medicine; it is better, 
on the whole, to take it than to reject it. But 
the doctrine does not forbid changes in law, nor 
does it require of courts that they do inequitable 
things to parties litigant in order to improve the 
law. The assumption that renovation of the 
law involves injustice in the instant case, and 
to other persons similarly situated, is wholly 
unwarranted. 





Superior Court in Boston Modernizes Procedure 


Preparation has been made for instituting pre- 
trial procedure in the Superior Court for Suffolk 
County, sitting in Boston, on August 26. The 
notice to the bar, published in the Bulletin of 
the Boston Bar Association, is very explicit. The 
new procedure means an abandoment of the sys- 
tem common in large centers for many years; 
not identical in these cities except as to results, 
which are pretty uniformly bad. Cases go on 
the trial call with no knowledge as to which will 
be tried, which settled, or which continued. Law- 
yers have to watch the progress of the call daily 
and endeavor, with little prospect of success, to 
be ready. with witnesses at the right moment. 
This means inevitably a great deal of annoyance 
and waste of time by lawyers and witnesses and 
many interruptions of trial work, with a loss of 
productive effort on the part of the court. 

With the new practice comes a tightening of 
the rule concerning continuances. Commenting 
on the procedure outlined in the notice, Mr. Dun- 


bar F. Carpenter, editor of the Bulletin, says 
that “the notice marks as significant a change in 
procedure as the bar of Suffolk county probably 
has ever witnessed. . . 

“Nothing is more heartbreaking to litigants and 
their lawyers than waiting in uncertainty. The 
social waste is enormous when parties, witnesses 
and lawyers are kept away from their daily voca- 
tions, idling in court. That the justices of the 
superior court understand these social implica- 
tions is evidenced by their statement that the new 
method of handling these lists is designed to save 
the time of counsel and to reduce to a minimum 
the amount of time spent by counsel and wit- 
nesses waiting to be reached. It seems to us un- 
thinkable that the bar will not gladly give their 
fullest cooperation.” 


Dictaphone Might Follow Telephone 


In pretrial procedure the courts are beginning 
to be influenced by the modern idea of efficiency, 
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thirty years after it had become almost a relig- 
ion elsewhere. They are actually using the tele- 
phone to save time for counsel and litigants and 
equally for the court if it is ever to dispose of 
accumulated cases. Perhaps we shall move on 
in time to use of the dictaphone by trial judges, 
especially in non-jury cases, so that a memoran- 
dum record of testimony may be made available, 
comparable with the memoranda on the blotter 
of trial judges in England. Since we have so 
much squabbling over evidence and such long 
records of trials it would be unfair to expect our 
judges to write notes in longhand. Our trials, 
already too wasteful of time would be pro- 
longed if the judge should set down for his own 
use the substance of the testimony. But he 


could put it on a dictaphone record without im- 
peding the trial. 


Pretrial Procedure Should Be Universal 
Where a judge performs all his work in one 


county pretrial procedure should be employed. , 


And it should be employed also in circuits which 
include three or four counties, since it is essen- 
tial that the judge should appear between terms 
in every county to settle interlocutory motions. 
As this is done at present we have something 
rather close to pretrial procedure. It needs only 
to be made the regular course for all cases 
brought to issue, and for all others after a rea- 
sonable time has been afforded for determining 
issues. Courts should know what their process 
is being employed for. 





Interest in Civil Procedure Stimulated 


Chief Justice Hughes Names Members of Advisory Committee—No Valid 
Arguments Against Judicial Rule-Making Authority 


Our procedure ought to be based upon the common intelli- 
gence of the farmer, the merchant and the laborer. There is no 
reason why a plain, honest man should not be permitted to go into 
court and tell his story and have the judge permitted to do justice 
in that particular case unhampered by a great variety of statutory 


rules.—/ilihu Root. 


The act conferring rule-making authority upon 
the United States supreme court and the hearty 
acceptance by the court of the obligation to es- 
tablish a code of procedure for the federal dis- 
trict courts have already had an observable effect 
upon the general movement for similarly equip- 
ping state supreme courts. 

So far as argument is concerned the propo- 
nents have it virtually all their own way. Ap- 
parently the only possible objection deserving 
reply is that in some states the supreme courts 
have been nearly as loathe to perform the func- 
tion as the average legislature. An obvious an- 
swer is that at least they have not indulged in 
the spawning of rules which merely add to exist- 
ing confusion. 

That supreme courts should not too freely in- 
dulge in the authority conferred is to be ex- 
pected. Possession of the authority is desirable 
beyond debate; at the same time experience and 
common knowledge teach that supreme court 
judges are not inherently expert in drafting con- 
sistent codes; they are chosen for a different 
function; and they have no spare time. The 
theory however is not, and never has been, that 
the courts should take time from their regular 
work to fabricate codes. The rare instances of 
this sort have shown clearly the need for very 
full discussion of rules before adoption and the 


need for specially qualified draftsmen from the 
beginning. The latter need may be filled by spe- 
cial appointment of a drafting or advisory com- 
mittee, as recently in New Mexico. Where there 
is also a judicial council the way is made easy, 
not only for the court, but for the most impor- 
tant work of the council itself. 


That there should be power in the judiciary it- 
self to make procedure adaptable to changing needs 
and ideals is well illustrated in certain states in 
which there is a judicial council whose valuable 
labors are largely negatived by reason of the in- 
attention of legislators. In fact a judicial coun- 
cil in such a state is greatly prejudiced by lack of 
judicial rule-making authority. 

Given the power there cannot be the least dif- 
ficulty as to the mode of exercise. If there is a 
judicial council a means is afforded for drafting 
rules, and if there is no judicial council, the high- 
est talent of the bench and bar is readily drafted. 


Activity in Several States 


In Alabama this year the legislature conferred 
on the supreme court authority for redrafting 
the equity rules, with the aid of a committee of 
three lawyers. There is no judicial council in 
Alabama but at the time this is written a bill to 
create one and confer full rule-making power on 
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the supreme court is pending. The measure was 
approved several months ago by the recess com- 
mittee. In Georgia a bill to create a judicial 
council with full rule-making power was defeated 
this year, and will be introduced again later. 


At this year’s convention of the Texas State 
Bar Association the proposal for acquiring rule- 
making authority for the supreme court was un- 
animously approved, and a committee was cre- 
ated to carry out the resolution. 


The Pennsylvania State Bar Association is also 
seeking rule-making power for its supreme court, 
but did not succeed in the recent session of the 
legislature. 


U. S. Supreme Court Will Lead 


It is quite possible, and wholly desirable, that 
projects for revising rules extensively in a num- 
ber of states will be withheld until the United 
States supreme court shall have adopted a code 
for the federal trial courts. Meanwhile there 
will be opportunity for refinements in existing 
codes where the judiciary has the power, and an 
increased determination to acquire that power if 
only to the end that state practice may eventu- 
ally conform in large measure to the anticipated 
federal code. 


We are doubtless at present in a moving 
stream of events which will have the effect of 
concentrating professional interest on procedural 
reform with means for accomplishment hereto- 
fore lacking. Judicial power must be unshack- 
led, and it is fortunate that there is concurrently 
a powerful movement for getting the judges out 
of politics and assuring to all faithful and compe- 
tent judges a needed security of tenure. 

The jealous interest in tribunals not ordinarily 


classified as courts contributes to the movement 
for autonomy in judicial rule-making, and for the 
acquirement of procedural technics which will 
make the courts at least as efficient as the com- 
missions. 

The committee recently appointed by the su- 
preme court, and already organized for work, has 
the following personnel: 


Supreme Court’s Advisory Committee 


William D. Mitchell, of New York City, 
Chairman. 

Scott M. Loftin, of Jacksonville, Florida, Ex- 
President of the American Bar Association. 

George W. Wickersham, of New York City, 
President of the American Law Institute. 

Wilbur H. Cherry, of Minneapolis, Minne- 
sota, Professor of Law at the University of 
Minnesota. 

Charles E. Clark, of New Haven, Connecti- 
cut, Dean of the Law School of Yale Univer- 
sity. 

Armistead M. Dobie, of University, Virginia, 
Dean of the Law School of the University of 
Virginia. 

Robert G. Dodge, of Boston, Massachusetts. 

George Donworth, of Seattle, Washington. 

Joseph G. Gamble, of Des Moines, Iowa. 

Monte M. Lemann, of New Orleans, Louisi- 
ana. 

Edmund M. Morgan, of Cambridge, Massa- 


chusetts, Professor of Law at Harvard Uni- 
versity. 
Warren Olney, Jr. of San _ Francisco, 


California. 

Edson R. Sunderland, of Ann Arbor, Michi- 
gan, Professor of Law at the University of 
Michigan. 

Edgar B. Tolman, of Chicago, Illinois. 

Charles FE. Clark, of New Haven, Connecti 
cut, Reporter to the Advisory Committee. 





West Virginia Equipped for Procedural Progress 


By a recent enactment the supreme court of 
appeals of West Virginia is permitted to “make 
and promulgate general rules and regulations 
governing pleading, practice and procedure in 
such court and in all other courts of record. . 
All statutes relating to pleading, practice and pro- 
cedure shall have force and effect only as rules 
of court and shall remain in effect unless and 
until modified, suspended or annulled by rules 
promulgated pursuant to the provisions of this 
section.” 

This language has become almost traditional, 
but it is followed by words which deserve consid- 
eration widely. West Virginia acquired a judi- 
cial council in 1934. The act in question links 
up the council with the rule-making power, and 
provides also a convenient way of discussions by 
the bar. The text reads as follows: 


“The judicial council of West Virginia is 


hereby designated as advisory committee to make 
observation and report to the supreme court of ap- 
peals, from time to time, such recommendations as 
may, in its judgment, be proper; and all rules pro- 
mulgated by the supreme court of appeals under 
the authority of this section shall, before taking 
effect, be referred to the chairman of the judicial 
council, the president of the West Virginia bar 
association and to the judge of every court af- 
fected thereby. In the event a hearing is requested, 
within twenty days after such reference, by any 
five of the persons so designated, the supreme 
court of appeals shall thereupon designate a day 
when a hearing on the matter of the adoption of 
such rules shall be held. In the event no hearing 
is requested or, if requested, after such hearing, 
the supreme court of appeals shall be free to adopt 
or reject the proposed rules.” 


The act creating the judicial council was also 
wisely drawn, providing, as it does, for coopera- 











4Z JOURNAL OF THE 


tion between the council and the law faculty of 
the state university. 


Under the rule-making power the opportunity 
for progress of a safe kind is greatly augmented. 
Carefully studied amendments to rules may be 
submitted by the council to the supreme court 
with far better chances for approval than would 
be the case if they were bills in legislature. Two 
great hindrances to the potential benefits of judi- 
cial council work are lack of money and lack of 


‘sanctioning rules. 


There is also the advan- 
tage now afforded in West Virginia of not having 
to wait for a session of legislature. 

The provision for a reference and a hearing 
by the court is rarely needed, as the courts ordi- 
narily prefer to listen to opposing views before 


legislative cooperation. 


But not always. There have 
been a few instances when rules approved with- 
out bar discussion have raised a storm and called 
for reconsideration and revision. 





Remembering “The Forgotten Lawyer” 


Significant Address at Delegates’ Meeting by Secretary Stephens of Illinois 
Association Points Sure Route to Success 


Those who heard Mr. R. Allan Stephens ad- 
dress the Conference of Bar Association Dele- 
gates in Los Angeles were emphatic in pronounc- 
ing his paper, entitled “The Forgotten Lawyer,” 
the most practical and the most inspiring of any 
they had ever listened to. Much of what Mr. 
Stephens told of organization progress in the Illi- 
nois State Bar Association has been described in 
this JouRNAL from time to time. It now de- 
serves a summary, for it constitutes a map and 
guidebook to progress needed by many ambi- 
tious state associations still in the condition the 
Illinois Association was in ten years ago. 

This condition is one of failure to obtain 
the interest and support of a large share of the 
state’s worthy practitioners. Efforts have been 
made for many years but progress has been 
discouragingly slow in most states in which 
the bar is not yet unified by law. All readers 
know the nature of the efforts made. They 
center around the annual meeting, which com- 
prises committee reports and addresses on a 
great variety of subjects. Rarely indeed is there 
an address which deals with the thing most 
needed, and the reason for this is that the de- 
veloped technic of the Illinois Bar Association 
has not yet been learned. 


Secretary Stephens has addressed associations 
in neighboring states but because he cannot tell 
his story to all of them there is need for as much 
publicity as can be procured. 


The analysis of what ambitious but weak asso- 
ciations need was made indirectly by considering 
the status of “the forgotten lawyer.” It was dem- 
onstrated in Illinois in recent years that a large 
share of the faithful, dues-paying members, and 
a larger number of non-members, were virtually 
forgotten as to their individual interests. Of the 
members only a very few attended meetings reg- 
ularly and these regulars inevitably constituted a 
ruling clique. Addresses by eminent lawyers on 
timely topics did not bring the large attendance 
which appeared necessary. Committee reports 
did not attract attendance; only a few were sig- 


nificant and the discussions were often futile for 
want of time. Golf tournaments and other so- 
cial and recreational features may have attracted 
a few, but they often reacted against the value 
of serious sessions. 

Associations at this stage have to rely upon 
the annual reports of proceedings. Mr. Stephens 
had his eyes opened on one occasion. He said: 

“My mind became disabused of this idea years 
ago, when, within thirty days of the publication 
of our annual report, I had to call on ten differ- 
ent members before I was able to find a copy of a 
report which had cost the Association $1.35 to lay 
on each of these members’ desks. Since then 
only those members receive an annual report who 
have returned a card requesting a copy, and for 
several years such requests have come from only 
about twenty percent of the members. The rest 
of them are not interested in the detailed report 
of the annual meeting, even as a matter of rec- 
ord.” 

It appears then that a large share of the mem- 
bers are virtually unaffected by the so-called ac- 
tivity of their association. But they have loyalty 
to their profession, and do the only thing open to 
them—pay dues. Just outside this fringe of non- 
participating members stand the largest element 
in the profession, the element toward which mem- 
bership campaigns are directed, with so little suc- 
cess. Analysis of these lawyers’ views and needs 
shows them to be virtually the same as the ma- 
jority of members, who pay but do not partici- 
pate. They may remain out because of the feeling 
that the association’s efforts are futile, or because 
their pride prevents them from playing another 
man’s game, that of obtaining the honors of high 
office. They all are forgotten men in a real sense. 
Their needs are not understood. That is the 
tragedy of the old, honorable, always striving and 
always hopeful but virtually ineffective state bar 
associations in a number of states. 


Annual Meeting Overrated 


Perhaps the essential cause for failure is the 
fixed idea that the annual meeting is the begin- 
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ning and end of bar activities. Illinois’ experi- 
ence has shown that the annual meeting can be 
only a small part of the activity of a living asso- 
ciation. The other possibilities must be devel- 
oped, and attendance at the annual convention 
can take care of itself. In a large state a single 
annual convention may be subordinate in several 
ways. In New York notably the meetings of sev- 
eral of the federations of local associations bring 
together more lawyers than the state meeting. 
The usefulness of regional meetings is appreci- 
ated in a few other states in which local associa- 
tions are affiliated with the state association. In 
some smaller states the somnolence of the big 
show has led to ambitions on the part of locals to 
take over much of the state association’s inter- 
ests, and this rivalry has been stimulating. 

Virtually all of the innovations adopted in II- 
linois have been to the end of remembering the 
practitioner who cannot share fully in bar activi- 
ties, who has interests to be protected, who is pos- 
sessed of a great store of unemployed professional 
loyalty. 


Annual Reports of Proceedings Overrated 


A first step to invigorate a weak state associa- 
tion is to provide other contacts with the forgot- 
ten lawyer members than the annual reports. 
This means a journal of some kind, quarterly or 
more frequent. Cooperation with a law school 
having a “review” is a beginning in a number of 
states. But it is decidedly inferior to a strictly 
bar publication, however slight in format. For a 
number of years the Illinois Association used a 
four page quarterly, vastly better than no organ. 
For several years it has printed a monthly jour- 
nal of twenty pages. The cost is very slight be- 
cause of the sale of considerable space to a uni- 
versity law school, whose board of student editors 
fill the space with notes on current decisions. 
This tie-up is highly beneficial to both parties. 
Association news is printed in concise form, leav- 
ing space for much news concerning lawyer ac- 
tivities throughout the state. Secretary and Ed- 
itor Stephens found that a member who discov- 
ered personal mention of his speech or office con- 
nections became a regular reader of the JouRNAL. 

Economy in the distribution of annual reports 
would go far to finance a bar journal. In fact 
bar journals serve both needs in a number of 
states having statutory bars—Oklahoma, Utah, 
South Dakota, Idaho and so forth. There is no 
reason why they should not in all states. 

The establishment of a journal forms the foun- 
dation of organization progress. This is clearly 
proved in all the states so implemented. 

What has so far been said applies almost ex- 
clusively to the forgotten bar association mem- 
ber. But if the members cannot be kept informed 
and interested how can an association look for 
success in membership campaigns? 


Admission by Supreme Court Made Significant 


A first reaching out to serve non-members was 
the plan adopted in Illinois a number of years 


ago by making admission to the bar a significant 
occasion. Every licensee receives his certificate 
from the supreme court on a day set aside for this 
purpose five times a year by cooperation of the 
court and bar officers. Acquaintance is made by 
the young men with judges and bar leaders at a 
luncheon and they learn of the Association’s work 
in their behalf. Many become members at the 
time when they should, though there is no urging. 


The objects of bar associations, as Mr. Ste- 
phens pointed out, begin usually with “The ad- 
vancement of the science of jurisprudence, the 
promotion of the administration of justice” and 
so forth. There is not one word about promot- 
ing the individual interests of lawyers—of “offer- 
ing assistance in the many practical problems 
which daily confront them.” 


It is in affording such practical assistance that 
the work and success of the Illinois Bar Associa- 
tion has pioneered. A first step was to establish 
a schedule of minimum fees, which is revised 
from time to time and helps to solve many a 
problem for the remembered lawyer. 


Personal Service at State Capital 


There was instituted also a central office for 
personal services. The secretary’s office is in the 
capital city, making it easy to perform many 
services for members. Not only does the office 
give information, straighten out occasional diffi- 
culties, arrange interviews with state officials and 
serve notices on them, but it renders vital aid at 
times required in cases on appeal. For instance, 
one remembered lawyer received “a copy of all 
the jury instructions given in a case which had 
been decided twenty-five years before, and of 
which only one appeared in the supreme court 
opinion.” And “one frantic member discovered 
an additional authority he wanted added to his 
brief in supreme court, and his bar association 
representative [the same Stephens] prepared the 
amendment and submitted the amendment to the 
court within an hour after receipt of the re- 
quest.” 


And similarly members are saved many a trip 
to the capital. Of course this means a first class 
office organization,, and there is money to pay 
for it. The Secretary is an active participant 
in his firm’s legal work and modestly ascribes his 
bar secretarial efficiency to his trained assistants. 
It is interesting, though not part of the record, 
to say that Logan Hay and R. Allan Stephens’ 
firm is the successor in unbroken line to the 
Stewart law office in Springfield in which Abra- 
ham Lincoln had his start. 


Pension Plan Is Unique 


Another service, as yet unique, lies in remem- 
bering members who through misfortune have 
become dependent. A pension fund has been 
in accumulation for a long time, and now per- 
mits of rendering aid where needed. “Plans are 
now in the making to develop the pension system 
far beyond the dreams of its founders.”’ Doubt- 
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less this will be a common service of bar asso- 
ciations when the bar, now educating itself, shall 
have reached maturity. 


Bar Discipline Facilitated 


For years bar discipline labored under many 
burdens in Illinois. In 1933 the supreme court 
by rule designated the grievance committees of 
the state and the Chicago associations as com- 
missioners of the supreme court. “Under the 
present method it is not an uncommon thing to 
have a prosecution begun and ready for final dis- 
position by the supreme court within six months 
time.” This is comparatively swift for Lllinois 
and the efficiency of the method has caused a 
good many lawyers to go on a permanent for- 
gotten list by filing motions to have their names 
stricken from the rolls. “The expense incident 
to disbarment under this method has been re- 
duced to a minimum, and a member of the pro- 
fession who is tempted to misdeeds is increas- 
ingly reminded that his day of punishment will be 
soon and certain.” This development was de- 
scribed more fully in this Journal for June, 1933 
(vol. 17, p. 21). 


Reproving Lay Practitioners 


As to unlawful practice the Illinois Associa- 
tion has the general policy of stimulating local 
associations to activity, but there are numerous 
instances in which the parent association has 
instituted proceedings. Excellent results have 
come through letters written by the Association 
officers to erring lay practitioners, with citation 
of cases in point. “In one community a practice 
which had grown up through the local clearing 
house, causing the lawyers to lose a considerable 
volume of business, was immediately stopped by 
such a letter from the State Bar Association, and, 
as one of the ‘forgotten lawyers’ afterwards 
remarked, ‘You certainly made Christians out of 
our bankers with that one letter.’ ” 


The Experienced Lawyer Service 


We come now to one entirely original service— 
one which this Editor believes to be esssential 
in all states, and sure of adoption widely when 
it is understood. There has been much specu- 
lation on specialization in practice. Our widely 
extended jurisprudence invites specialization. 
The need is met by the larger legal firms and it 
is one of the strongest inducements for firms to 
increase their personnel resources. The effect 
on the specialists is unfortunate. The loyalty 

they develop is not to clients, not to courts, 
' not to the organized bar, not to public interests. 
It is loyalty to their employers, who get the 
business which enables the staff to survive. When 
there were few special fields certain lawyers fitted 
themselves for one of these fields and profited. 
But their superior knowledge and experience was 
not available to the profession generally except 
by association with them in particular matters 
and according to them a considerable share of 
the emoluments. Association with specialists has 


been restricted due not orly to the cost but also 
to the fear that clients would later deal directly 
with the specialists. 

With the arrival of a very great number of 
special fields of law and of practice something 
different was needed. The general practitioner 
could serve his clients only by venturing fre- 
quently into fields of law and practice quite 
unfamiliar to him. Though confident of his abil- 
ity in most instances to serve his client he 
realized more and more that new experience 
would be acquired at a cost not met by the 
client, and possibly not usable a second time. 

This is where the “experienced lawyer service” 
of the Illinois Bar Association fills the need. It 
is not a matter of specialization and specialists 
as formerly understood. It is better understood 
by a realization that there are more than two 
hundred “fields of law” in which a lawyer may 
be consulted. While there are many in which 
he will never be concerned, it is inevitable that 
he will have clients’ interests involved frequently 
in some of them. He can with diligence adapt 
himself to many new fields, but practice of this 
sort will not be profitable unless the special 
information gained can be utilized more than 
once. 

Further information concerning this service 
will be found in the file of this Journal (vol. 18, 


p. 117). 
Survey Disclosed Need for Cooperation 


The experienced lawyer service grew out of a 
survey made in five cities ranging in population 
from 15,000 to 90,000. This disclosed a range 
of practice of some two hundred fields of law. 
Such a list was submitted to the lawyers in these 
cities with the request that they indicate fields 
in which, if they were clients, they would be 
willing to entrust cases to lawyers as familiar 
with each field as themselves. The finding is 
quoted from Ill. Bar Journal, April, 1935, p. 283: 

“Not even in the oldest fields such as the 
administration of estates, divorces, foreclosure 
of mortgages, trials in the state courts or draw- 
ing of wills did more than sixty percent of the 
lawyers feel that they were competent. In some 
of the newer fields . . . the percentage dropped 
as low as one percent, and out of all of the 
answers there was not a lawyer who felt com- 
petent to handle a matter involving civil service 
or trade unions.” 

This is by no means a reflection on the lawyers 
of Illinois. It means that no lawyer can pos- 
sibly serve every kind of client without uneco- 
nomic relations, nor can he serve many clients 
without acquiring at his own expense knowledge 
which may never yield returns in his own prac- 
tice. The situation is due primarily to the tre- 
mendous expansion of law of all kinds, new and 
old, and partly to the fact that every practitioner 
must perforce limit his range to remunerative 
fields. 

This range of profitable work is the lawyer’s 
first concern. The experienced lawyer service 
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offers him two advantages. When confronted by 
the prospect of an excursion into an unfamiliar 
field he may obtain from Secretary Stephens’ 
office the names of a few lawyers in his locality 
listed for experience in that field, and the charge 
per hour which they exact. Charges range from 
two to twenty-five dollars per hour. He may 
assume his client’s affairs, consult with an ex- 
perienced lawyer, get needed information and 
proceed safely and with profit. His client need 
never know that he has acquired his special 
knowledge in a speedy and inexpensive manner, 
or that he needed it. 

The other advantage lies in being able, when 
he has mastered a special field, to have his name 
listed and become a consultant. 

In conversations with a few lawyers the Edi- 
tor has found skepticism because these lawyers 
from other states do not understand that the 
system is hedged about with requirements which 
protect those who use it. It is obviously a very 
simple matter, once a state bar association has 
set up the experienced lawyer service. The 
result is a cooperative law practice for the bene- 
fit of lawyers and clients. There is no question 
that it is the answer to many law office perplexi- 
ties. It tends to restore to lawyers in small of- 
fices fair competition with the big firms. In- 
dividual lawyers and the usual small firms do not 
want much specialization as a rule. But they, 
and virtually all others, may profit through such 
an organized and responsible service. The need 
is so obvious that in any field but that of law 
it would have been met long ago as similar needs 
are met in commercial and industrial fields. 

While the last foregoing line was being typed 
a letter from Mr. Stephens was laid on the 
writer’s desk. It is quotable: 


Consultant Service Illustrated 


“After a year with the experienced lawyer 
service it occurs to me that possibly we are in 
error in the name of this movement. It has 
really developed into a consultant service and 
in actual practice the lawyer consulted has no 
contact whatever with the client. 

“Only yesterday (Aug. 7, 1935) I had a caller 
who illustrated the way the system is working 
now. He had a very valuable client who had 
given him a problem in a federal field, in which 
he was totally ignorant, and he did not have 
the slightest idea as to where he could find the 
background of his problem. I was able to give 
him the name of a member of our Association 
who is registered in our service files, and this 
morning the inquiring member is enjoying one 
of the most profitable law lectures he has or 
will ever receive upon a particular line of prac- 
tice, and within an hour or so he will know 
just where to get and how to use the necessary 
material to give proper service to his client. He 
will pay a ten dollar consultation fee and will 
save himself days of drudgery in digging out 
the answer he wants.” 

The same letter authorizes the Editor to say 
that copies of Secretary Stephens’ address will 
be available to all who are interested. This 


provision helps to justify the abbreviated form 
of this report. Copies may be had directly from 
the author, or through the office of the Judicature 
Society. The Conference of Delegates expects 
also to circulate it with a report of the meeting 
in Los Angeles among all appointed delegates 
and alternates. 


Lowering the Cost of Law Books 


For many years Illinois lawyers have been 
obliged to buy competing volumes of revised 
statutes every two years at an expense of fifteen 
dollars each. The use of both volumes, differing 
in details of arrangement, has been more bur- 
densome than the price. In preparing for this 
year’s session of legislature the State Bar Asso- 
ciation invited a bid from three publishers and 
secured a price of four dollars. 

With this success the Association turned to 
the field of publishing law books for local cir- 
culation. A committee on Legal Publications was 
established with appointments to include high 
talent. A publisher may submit a local law book 
to the members of the committee, secretly desig- 
nated by the president, and if they approve the 
proposed volume, the fact may be used in ad- 
vertising. The result, it is believed, will be to 
raise the standard of writing and editing, and 
to reduce the cost through an assured large sale 
of approved books. A fuller explanation of this 
service was publishehd in this Journal for April, 
1935, p. 165, under the caption: “Saving Money 
for Lawyers.” 


Federation Plan Promotes Activity 


The final division of Secretary Stephen’s ad- 
dress was concerned with means for getting the 
forgotten lawyer to share in bar activities and 
here he grouped three projects, all of which are 
proved by experience. 

About twenty years ago the Association 
brought about a federation of local associations 
in the seven supreme court districts. “When a 
lawyer would not or could not go to the Asso- 
ciation’s annual meeting we took a miniature 
annual meeting to him. At all times the im- 
portance of local bar association work and its 
participation by every lawyer was stressed.” At 
the same time the district meetings afforded State 
Association officers, who invariably attend, to 
inform large audiences of the districts concern- 
ing the State Association’s projects and affairs. 
Each district federation has opportunity to elect 
a member of the board of governors of the State 
Association. . There are few county seats in the 
state where federation meetings have not been 
held and few lawyers who have not had personal 
contact with the officers and work of the parent 
body. It must be understood that there is no 
mutuality of membership in the local and state 
associations. This results in large attendance 
at district meetings and enables the state body 
to reach and educate non-members. 


Mail Voting for Officers 


One of the things first learned under the fed- 
eration system was that the impression was cur- 
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rent that the State Association was a closed 
corporation for the benefit of the few; that nom- 
inations to office were by a committee selected 
by the retiring president. This objection was 
removed by providing a system of election by 
mail ballots with nomination by petition of 
twenty members. The system affords occasional 
warm competition for official honors and has 
resulted in the election of excellent officers. 


Adoption of Section System 


The latest innovation described by the speaker 
is the section system, supplanting most of the 
important committees. There are seventeen sec- 
tions and each member may join two sections. 
One-fourth of the membership of over five thou- 
sand are attached to sections. The sections will 
meet four times in the coming year, twice in 
Chicago and twice downstate, and some may 
meet oftener. It would be impossible to exag- 
gerate the interest created by section work. The 
sections are composed of men personally inter- 
ested, and believing themselves qualified to take 
part in developing the law they utilize. They are 
in part autonomous bar associations for special 
purposes, and in part legislatures. The great 
success of the plan is due to the fact that the 
sections have and exercise great power, more 


even than the members of the American Bar As- . 


sociation acting in regular convention. 


This departure arose from the difficulty presi- 
dents had in appointing members to as many as 
forty committees. A false step was taken by one 
president who asked the members to nominate 
themselves for the committees. The difficulty 
had been to find the men adapted to special 
fields, but the self-nomination effort simply 
swamped the president. 


Section chairmen have proved very successful 
in bringing new members to the Association, 
members willing to join and devote time to pro- 
fessional interests when a prospect for accom- 
plishing something was apparent. 

Before the meeting of the Conference of dele- 
gates on July 15 an article telling how the sec- 
tions are made semi-autonomous and how their 
product is coordinated was in type and is here 
inserted: 


Illinois Bar Sections Are Semi-Autonomous 


During the past year the Illinois State Bar As- 
sociation has developed extraordinary interest and 
activity on the part of a large share of its five 
thousand members by creating sections, of a 
semi-autonomous nature, in place of committees. 
It has been found possible to hold a number of 
meetings of sections during the year, with a high 
percentage of attendance. At these meetings real 
issues are discussed and voted upon, and such 
real issues, now that an appropriate forum has 
been found, are numerous. 


The Illinois Bar Journal for May publishes 
new amendments to by-laws which prescribe sec- 
tion procedure. Secretary R. Allan Stephens 


‘to develop the fullest powers. 


says, in an introduction to the by-laws, that 
“each section practically operates as a bar asso- 
ciation.” The sections subdivide by creating 
committees as desired. Since this kind of or- 
ganization is likely to prove extremely effective 
it should be of interest to read what the secre- 
tary has to say concerning limitations upon the 
freedom of sections. 


In the first place every member can select the 
section that he will become a member of, and 
only two, though he may attend the meetings of 
all other sections as a spectator. The utmost 
freedom must be given to sections because it is 
difficult for the board of governors to pass upon 
their conclusions. Every resolution must be sub- 
mitted to all section members at least five days 
prior to action, and must be approved by six of 
the nine members of the executive committee of 
the section. Decisions by a section must be filed 
in the secretary’s office, and the president has 
ten days to determine whether the matter should 
be referred to the board of governors. If so re- 
ferred the resolution is not authoritative until 
approved by the board. 


The Illinois Bar Association is in a very active 
stage of development and has done many things 
which should interest other state associations. 
Whether its section system would be useful in 
statutory state bars is a question deserving con- 
sideration. If any of them suffer from lack of 
member interest they should consider adoption 
of the Illinois plan. They could also escape, by 
this means, the feeling on the part of members 
that their part is merely to sit and listen. They 
also could very much increase their deliberative 
resources—they could obtain the constructive 
thinking of the ablest minds at the bar on a num- 
ber of live issues. This would make desirable 
progress more rapid, because the elected board 
of governors has few occasions for sounding the 
opinions and utilizing the wisdom of members, 
and naturally moves along lines of least resist- 
ance when bolder policies might meet with ma- 
jority approval. 

Further information concerning this great im- 
provement in bar association organization will 
be found in this Journal (vol. 18, pp. 35, 113). 

“The key to bar association success,” Secre- 
tary Stephens said in conclusion, “is the dis- 
tinguished citizen I have been talking about— 
‘the forgotten lawyer’. Only so far as a bar as- 
sociation reaches this member and only so far as 
it succeeds in enlisting his activities in its work 
can it have a right to say it is a success. The 
men we need in our associations are the Gideons 
rather than the drafted men.” 


The speaker asserted his faith in the unified 
bar in these words: “All agree that the ultimate 
form of organization should be an integrated 
bar.” The strongest reason for not having be- 
fore this time a much larger list of statutory 
bars lies in the failure of voluntary associations 
To this end plan- 
ning and machinery are required, and the way is 
now shown. The development of power is what 
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bar association leaders and forgotten lawyers 
have long craved. It is the ultimate value of as- 
sociation. Statutory power involving unifica- 
me) but one step (though finally indispens- 
able). 

This attempt to abridge an important address, 
involving a loss of the author’s intriguing style of 


utterance, would not be justified but for the 
fact that copies of the address will be available 
to all who are interested. Bar officers in all 
states who have an ambition for bar prestige 
should obtain their copies and get a much better 
impression of this significant evolution than is 
afforded by the above description. 





Harry Olson, Advocate, Judge and Scientist 


For seventeen years. Harry Olson, then chief 
justice of the municipal court of Chicago, was 
chairman of the board of directors of the Amer- 
ican Judicature Society. He died August first, 
aged sixty-eight. Completing a day’s work in 
a courtroom at a late hour, he succumbed before 
morning from the unsuspected weakness of a 
heart which had carried him uncomplainingly 
through a career replete with ardent effort and 
triumph over obstacles. The Editor’s profound 
sorrow for his passing is illumined by the con- 
viction that his every day for half a century 
had meant a new effort and a new happiness. 
The opportunity to meet great responsibilities, 
presented constantly in a public career of thirty- 
four years, was sufficient to fill him with joy. 
The doing of each thing well was the foundation 
for enlarged opportunity for service. 

His career in brief was this: born in Chicago, 
brought up until his father’s death, when he was 
thirteen, on a stony Kansas farm; high school 
in an Illinois village with wagon striping for 
earnings; teaching in St. Marys, Kas : at the age 
of nineteen principal of the school by virtue of 
his political talent; two years at Washburn Col- 
lege, Topeka, which conferred the degree of doc- 
tor of laws on him in 1915; teaching night school 
in Chicago while he completed the course in 
Union College of Law, later the Law School of 
Northwestern University, of which he was for 
many years a trustee; admitted to practice in 
1891; about three years later retained to prose- 
cute a policeman for murder, which involved the 
choice of Luther Laflin Mills as associate coun- 
sel, and a conviction: in 1895 appointed assistant 
state’s attorney by Charles S. Deneen because of 
ability displayed in his first criminal case; ten 
years on the district attorney’s staff, taking the 
lead in great forensic contests still talked about 
by contemporaries: elected first chief justice of 
the first court in the country having responsible. 
organized administration, and still foremost in 
this respect. 

In the unique position of leader, if not despot, 
of this court, with most of his twenty-four as- 
sociates nominated by him, he developed its 
leadership speedily. Under rule-making powers. 
recently much extended, a system of verified 
pleadings, with utter simplicity of statement, was 
adopted. Since the court had unlimited contract 
jurisdiction it became at once the greatest com- 
mercial court in the country. The more impor- 


tant negligence cases were tried in the older 
courts, where tens of thousands were demanded 
and hundreds were awarded, but in judgments 
the Municipal Court stood incomparably more 
significant. But it was in the social function 
of law enforcement that Chief Justice Olson’s 
experience most availed. First he made his 
court bomb-proof, as he might have said with 
his readiness in phrasing, by creating a system 
of jury drawing which made jury scandals im- 
possible, and by providing an _ independent 
monthly audit of the court’s ledgers. He insti- 
tuted our first court system of statistical re- 
porting. The court had no competitor in the 
field of misdemeanors and it made every police 
officer in the city a deputy bailiff and so amen- 
bale to court discipline. 

The juvenile court had been established under 
chancery jurisdiction, but the court act per- 
mitted the chief justice to create branch courts 
at will, and the result was such innovations as 
the domestic relations court, the speeders’ court, 
the morals court, the boys’ court, the small 
claims branches, and a number of other branches, 
some temporary, and some of the conventional 
sort. 

During these years of service the Chief Justice 
had to conciliate a large group of politically 
foisted judges, for the initial group were mostly 
drawn into lucrative positions in practice; in the 
later years there were thirty-six. Tn more than 
a hundred judges, some of whom mouthed their 
independence when they took their oaths, there 
was only one who did not quickly succumb to 
the Chief’s inspiration and powers of discipline, 
and he was obviously of unsound mind. And dur- 
ing all the years the court through its Chief had 
to conciliate the Chicago city council, which holds 
the purse strings, conciliate the legislature to ob- 
tain numerous changes in the court statute, and 
endeavor to educate appellate court judges, often 
steeped in juristic ignorance as to the meaning 
of simple procedure. 

This was a swift and exciting life and the Chief 
Justice loved it for its speed, its dangers, and 
its excitement. For every decision he had the 
rulesticks of practicality and efficiency. There 
was no conciliation of hostile or stupid public 
opinion. His consummate courage is best illus- 
trated by his suing one of Chicago’s leading 
newspapers for criminal libel, though an old 
friend of its manager. In the national campaign 
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of 1920 a Democratic state’s attorney applied 
for a warrant of arrest for the police chief ap- 
pointed by Mayor Thompson, a political foe of 
Olson. The Chief Justice took this hot com- 
plaint, inspired by political intrigue, and spent 
several days examining, in open court, the prose- 
cutor’s witnesses in support of the complaint. 
The failure to obtain a warrant by the prose- 
cutor left to him the grand jury door, but he 
preferred to libel the Chief, telling the news- 
papers that the adverse decision was dictated by 
the Republican National Committee because it 
could not afford a scandal in a Republican 
mayor’s administration. Chief Justice Olson then 
brought his action for criminal libel against the 
only newspaper which refused to retract. The 
conclusion was ignominious to the newspaper. 
Damages were waived. For ten years thereafter 
Judge Olson’s name was not in that paper, but 
nobody but he knew of this, because he furnished 
so much news to the other sheets. 


His was all the time the standard of right and 
wrong, and he never flinched. His legal decisions 
were rendered only after the most patient work 
in the library; his moral decisions were swift as 
lightning. A few persons in his waiting room 
were astonished one day to see the door to his 
private office opened to permit the throwing out 
into the room of the secretary of a civic organ- 
ization. The organization had been requested 
by the Chief to examine the file in a case and 
ascertain whether the city solicitor was inducing 
judges to decide claims against the city, on a 
split with the plaintiff. The secretary said the 
file had been examined and afforded no clue. 
“That file has been locked in that drawer ever 
since I notified you,” the Chief thundered, as he 
executed his summary judgment. 


The Chicago Municipal Court was the pioneer 
among courts in administrative features, and 
for years the court having the largest burden 
of work, both reflections of the Chief Justices’s 
ambition; but a vicious mode of selection 
brought for it eventually much criticism. With- 
out such an uninterrupted continuity of brilliant 
leadership it would have become the worst of 
bad examples. From the inside it was seen to 
be constantly beleaguered. It was the one su- 
preme interest of Judge Olson, but not to the 
exclusion of public interest. When the constitu- 
tional convention in the early twenties afforded 
opportunity for creating a unified metropolitan 
court there would have been no attempt at 
progress but for Judge Olson, who succeeded in 
having the accepted judiciary article altered to 
end the career of the municival court and his 
own career as chief justice. Had the people of 
the state approved the constitution, as they un- 
doubtedly would have approved the judiciary 
article, if submitted singly, Harry Olson could 
have hoped for nothing more than to be pre- 
siding judge of the unified criminal division. 
With power to administer justice in felony cases 
he would have saved Chicago from the shame 
which followed. 


Harry Olson was many-sided, very human and 
lovable; gentle as only those can be who know 
no fear. His was a scientific mind, humble in 
the presence of recognized authority. An egoist, 
and not an egotist, exemplified by his naive as- 
tonishment at his own accomplishments. His 
dominant interest for the last twenty years of 
his life was science in its application to crimin- 
ology. Here we can best quote from an editorial 
in the Chicago Daily News of August fifth: 


“In a period when American political admin- 
istration and social welfare effort were domi- 
nated by the theories of environmentalism, 
Judge Olson carried on, in theoretical study 
and in practical administration, the line of 
thought that stems from Darwin, Galton, and 
Mendel. Many men believe that the future of 
criminal jurisprudence and of social policy be- 
longs to that school of thought and that the 
betterment of humanity is fundamentally a 
problem of breeding. Olson thought so, at a 
time when thinking so marked one as apart 
from the crowd. He believed nature to be 
more important than nurture, and sound hered- 
ity the basis for a sound society. His primary 
intellectual allegiance was to the experimental 
science of the biological and psychological labo- 
ratories, rather than to the historic metaphysics 
of law, economics, and politics. 

“If Olson was right, we shall hear more of 
him and his works in time to come. So an Ol- 
son obituary now may be premature.” 


Judge Olson’s active work for science in the 
field of correction and punishment brought him 
the presidency of the American Eugenic Society. 
His address to the members of that select body 
was published in this Journal under the title 
Crime and Heredity in volume seven, page thirty- 
seven. An address to the Ontario Bar Associa- 
tion on the subject of the criminal defective was 
published in part in volume four, at page twenty- 
four. His views were too harsh for the tender- 
minded, who had never heard of Mendel or Gal- 
ton, and too merciful for the tough-minded crim- 
inal haters; but they have never been refuted. 


After the extraordinary fortune of filling a 
local political office for twenty-four years Judge 
Olson was defeated in 1930, and opened an office 
for private practice, which was largely in the 
field of criminal defenses. At a strategic time 
he was summoned to Athens to advise Samuel 
Insull. His advice was that the magnate should 
return at once to Chicago and face his enemies. 
The consequences of failure to heed this honest 
advice will be remembered as long as the Insull 
trials. Before the first trial of Harry Thaw, 
Olson was offered $50,000 to defend, and ac- 
cepted on the condition that he should put in 
evidence the man’s heredity. The condition was 
not acceptable. 


It is the writer’s confirmed opinion that this 
country never produced Harry Olson’s equal as 
an advocate in an advocate’s most difficult role— 
that of prosecuting under Illinois law and rules of 
criminal procedure. His was genius, implemented 
by unremitting toil, crowned by the power to 
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summon without effort every fact and every in- 
ference, to impress juries of nis sincere desire 
for justice, and nothing else. He was the coun- 
try’s greatest leader for reform in criminal law 
and criminology and he never complained of a 
single rule of procedure in a tough jurisdiction. 
His one objection was that there was no review 
of a corrupt judge’s ruling on sufficiency of the 
indictment. One defeat on that score rankled. 
Otherwise he cared only for an unbought jury. 


With his marvelous powers of intellect and 
memory, his energy, ambition, and most of all 
his unconscious devotion to principle, being a 
lawyer and a judge was a very simple matter. 
He was a great lawyer and a great judge. He 
could have led all our academicians in the law 
but his temperament called for action. He did 
not scorn legal philosophy but shaped it to prac- 
tical ends. There was not a day in his career 
that he did not face great obstacles. He never 
asked for luck or favor or handicap. The tighter 
the squeeze the more he enjoyed the game. In 
a vortex of political intrigue he exemplified the 
admonition to be wise as the serpent and harm- 
less as the dove. He had his defeats but there 
never was a bit of rancor against any person who 
had not acted dishonorably. 

A miniature portrait should not omit the avo- 
cations of a many-sided nature. He was once 
a ball player, later a golfer and motor tourist, 
he loved and bred horses and superior cattle. He 
was the devotee of art in poetry, sculpture, 
architecture. Virtually nothing human was out- 
side his interests. A few years ago a flight from 
Capetown to Cairo, with a stop to study the 
Zulus, was his diversion. And withal, he pos- 
sessed that essential humility of a man who felt 
the world to be vastly bigger than any individual 
and who was avid to learn from every master. 

The writer does not live who could do justice 
to this man, so much more than a great lawyer, 


- benefits the less fortunate. . 


in a biography. This little sketch may be the 
more justified therefore. 





Legal Aid Promotes Good Opinion of Bar 


While for several years there has been lament 
concerning the public’s opinion of lawyers the 
legal aid societies have persevered as best they 
could, but, so far as we know, without pointing 
an obvious way of cultivating better public rela- 
tions, until Mr. Paul E. Speh obtained space in 
the Florida Law Journal for June to tell of the 
legal aid work being done in Jacksonville. The 
work appears to be very well organized and car- 
ried on under the auspices of the local bar asso- 
ciation. The article, however, purports to have 
been written mainly as a challenge to other city 
bar associations. The author says: 


“From a purely selfish standpoint this great 
work should appeal to every attorney. Through 
it is provided a means of favorable advertising 
and creating in the minds of the general public 
a friendlier feeling toward the bar. Much favor- 
able comment has come to our attention for this 
work. . . Certainly no one will deny that it 
. We feel sure too 
that there is a place for such a beneficial body 
and that it will meet a need long existing. 
Certainly the favorable publicity is sorely needed 
and a means is hereby provided from which the 
individual attorney can better become known and 
appreciated. . . The writer is sincere in the be- 
lief that it may act as a spur to the creation of 
new, constructive work to be carried on by the 
attorney, and from both the selfish and social 
welfare viewpoint, should be seriously consid- 
ered.” 


Legal aid is spreading, becoming more com- 


mon, but like most such professional movements 
it is moving too slowly. 





Today, in some of our cities, there is no justice and, practically 
speaking, no court for the man who has a claim of one hundred 
dollars or less; for the cost and delay involved in the trial of such 
a claim makes appeals to the courts a farce. . Yet nothing is done.— 


Harry D. Nims. 





No civilization has ever been developed above the level of the 
efficiency manifested in its methods of administration of justice. 
More efficacious court procedure would contribute as much, if not 
more, than anything else toward the resuscitation and restoration 
of the declining confidence of the general public in our judicial 
system as administered under the restricted and mandatory rules 


of American court procedure. 


Archaic and arbitrary methods of 


judicial administration should be revised in the interest of the 


commonweal.—Thomas J. Pitts. 











California’s Crusade for Selection Reform 


Leader of Movement Tells of Failure and Success—Papers Concerning New 
York City Situation and Washington Bar Plan Reviewed 


The afternoon session of the annual meeting 
of the Judicature Society, held in Washington 
May 8, was devoted to judicial selection, with a 
paper by Mr. Grenville Clark concerning judicial 
selection in the city of New York, an address by 
John Perry Wood of Los Angeles concerning the 
campaign for constitutional amendment in Cali- 
fornia, and a paper by Elias A. Wright of Seattle 
presenting the plan formulated by the Wash- 
ington State Bar. 

Mr. Wood was for fifteen years a judge of the 
superior court for Los Angeles County. This 
bench had increased in numbers from six judges 
in 1903 to fifty in 1932 and nomination by con- 
vention had been changed to the non-partisan 
primary. Its jurisdiction includes probate mat- 
ters, but the court is assisted by a municipal 
court of thirty judges with civil jurisdiction to 
$2,000, and by visiting judges. 

For nineteen years the elective system had been 
in large measure supplanted by an appointive 
system. Of the fifty judges sitting in July, 
1932, thirty-five had been appointed by the gov- 
ernor, and with no check upon his power. Seven 
had first been appointed to the municipal court 
and through the publicity thus conferred had 
won places in the superior court. Six were suc- 
cessful at the polls because they had held other 
offices which had made them conspicuous. Only 
two of the bench of fifty had been elected from 
their law practice and one had to be a candidate 
three times. The system was substantially one 


of appointment, and not election, because the , 


appointed judges rarely failed to secure reelection. 
With 105 candidates on the ballot the voters 
chose the best known names, the names of judges 
with a flair for publicity. Only two of the ap- 
pointed judges later failed of election. 


Rubber Stamp Voting 


“The people have had only the privilege of 
rubber-stamping gubernatorial appointments made 
without restriction, and, too often, out of con- 
siderations wholly political or personal. 
About three years ago eighteen judges whose 
terms would expire within two years were per- 
suaded to answer a questionnaire to determine 
the time devoted by them to building up their 
political strength. Their replies showed that these 
eighteen judges gave to publicity and politics the 
equivalent in time of five judges steadily at work. 
I have in my office a letter from one judge who 
reported that forty percent of his time went to 
politics. and he is one of those generally regarded 
as an able judge. 

“When lawyers went to the court house they 
did not go in calm confidence that their cases 
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would have able, conscientious consideration. 
They went in fear and trembling as to the de- 
partment to which their cases were assigned. In 
some departments they felt safe if their cause 
was just; in others they felt they might as well 
toss a coin with their adversary. 

“When I speak of judicial equipment I do not 
refer to lack of character alone but to lack of 
learning in the law, lack of general ability, ex- 
perience or courage. I asked of many lawyers 
how many of our bench were thoroughly quali- 
fied and all agreed that if the entire bench were 
equal to the upper one-fourth the number could 
be materially decreased, the calendar be kept up to 
date, the work of the higher courts immeasure- 
ably lessened and the cost of taxpayers and liti- 
gants reduced possibly one-half. 

Judge Wood told of his efforts on a com- 
mittee to invite worthy practitioners to become 
candidates, but in two sucessive campaigns not 
one such candidate was induced to run. 

“At election time the judges of Los Angeles 
and the candidates for the bench spread their 
names over the county by every method known 
to advertising. They were bill-boarded like a 
popular soap; sidewalks and public halls were 
littered with cards extolling the merits of candi- 
dates asking to be permitted to sit in judgment 
over the lives and property of the peovle. Con- 
tributions were solicited from firms frequently 
in court. One candidate collected $50,000 for a 
position that paid $10,000 a year. 

“A pamphlet circulated by a group opposed to 
our constitutional amendment, who preferred laws 
to enable proper discipline of elected judges, 
contains these statements: ‘Most of the evils 
now existing are probably due to the fact that 
the people are misled and fooled hy a candidate 
through dishonest advertising of his candidacy. 
Some. of the candidates have degraded to the 
depths of the promoters of cigarette sales cam- 
paigns. One candidate agreed to dispense “Jus- 
tice with mercy” if reelected: however, the voters 
preferred the candidate offering ‘Even-handed 
justice.” Another candidate offered to conduct 
a ‘Fair and friendly court” if elected, but the 
voters turned him down for the judge offering to 
“Save a life.” It was facetiously said that after 
this judge saved his own life by being reelected 
the campaign to “save a life” then and there 
terminated.” 





*Several years ago a candidate for the very im- 
portant office of judge of the Cook County court, 
in Illinois, had hundreds of windows in the Chi- 
cago business district decorated with his portrait, 
under which appeared conspicuously this reassur- 
ing message, “Your Friend.” Thereupon his op- 
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“There were six judges who were undoubtedly 
aided because they bore the same name as a judge 
who was well known.” 


A circumstance which served to educate the 
public, said Judge Wood, occurred in 1932 when 
three judges were recalled and removed on 
charges of accepting suits of clothes from re- 
ceivers appointed by the court. 

In 1934 the frequent and notorious intoxication 
of another judge led to his defeat for reelection. 

The movement for reform began with a speech 
made by Judge Wood at a meeting of the Los 
Angeles Bar Association.” The committee then 
created studied every proposed plan for select- 
ing judges, thirteen in number. The committee 
report recommended a plan which deserves more 
publicity; it provided for a board composed of 
the chief justice of the state, the presiding judge 
of the first division of the district court of ap- 
peal, and three laymen elected by the people for 
six-year terms, two in each biennium. The duties 
of the board would be to observe the work of the 
judges and court, to certify to the governor the 
names of incumbents entitled to reappointment, 
and in the absence of a certification to submit 
to the governor an eligible list from which he 
would be obliged to make a choice. The board 
members would receive no pay but would have 
a salaried clerk. The plan included a simple 
mode for removing unworthy judges and created 
an administrative head for the court. 

While this committee was at work the State 
Bar conducted a plebiscite of the entire member- 
ship which showed that two-thirds of those vot- 
ing favored a change from the election system, 
a significant vote in view of the fact that two- 
thirds of the lawyers reside in the counties oi 
lesser population. 


State Bar Intervenes 


The plan to present the Los Angeles proposal 
to the legislature was interrupted by action of 
the State Bar, which created two sections, one 
from the south and one from the north, who 
met and worked out the plan which was later ap- 
proved by the legislature and became constitu- 
tional amendment No. 98. It was limited in 
effect, (when the legislature excluded San Fran- 
cisco and Alameda counties) to Los Angeles 
county, and provided for appointment by the gov- 





ponent decorated a donkey with larger portraits, of 
himself, bearing the more generous statement, 
“Everybody’s Friend.” In Chicago there have been 
instances of change of name by lawyers in order 
to further their aspirations for judicial position. 
In Chicago Sullivan is a winning name, which 
may account for the fact that usually there are 
four of that name on the bench. In Detroit Mur- 
phy is the password to candidacy and a strong 
temptation to candidates. One candidate flagrantly 
complimented Judge Harry B. Keidan by assum- 
ing his full name. In the same city an injunction 
was granted against a similar attempt. 

"Reported in Los Angeles Bar Assoc. Bulletin 
for May 19, 1932. 


ernor of judges to fill vacancies from small lists 
of eligibles to be submitted by a board composed 
of the chief justice, the senior presiding justice 
of the appellate court and the county senator. 
After four years a judge so appointed would have 
his name submitted to the electorate on the ques- 
tion of his retention in office for a full term. 


“This method,” said Judge Wood, “would have 
afforded a check on the present unrestricted 
gubernatorial appointment; the governor would 
be a check on the nominating board; the action 
of both would be subject to the vote of the 
people; the people would control, in the first in- 
stance through their representatives, and later 
directly.” 


The plan was expected to relieve judges of 
political worries and to make the office attractive 
to the highest talent. It was naturally criticized 
and very strong arguments in its support were 
adduced. 

The resolution was filed with the secretary of 
state May 15, 1933, and from that day until elec- 
tion day in November, 1934, the State Bar com- 
mittee, of which Judge Wood was chairman, 
labored assiduously. 

Here it is well to diverge from the account 
to say that the uncertainty inherent in popular 
government was well illustrated in what fol- 
lowed. Constitutional amendment No. 98 failed 
of adoption, but if it had not been formulated 
and submitted California would have been today 
just where it was in 1932. 


Chamber of Commerce Induced to Act 


In seeking support the state committee solicited 
the California Chamber of Commerce, which 
would include its numerous satellites. At that 
time the Chamber was taking advice from the 
State Bar as to needed amendments in the crim- 
inal law. It warmed up so to the need for better 
judges and security of tenure, presented by 
Chairman Wood, that it decided to initiate an 
amendment to secure for all counties the bene- 
fits desired. The result was the submission at 
the same election of an amendment which was 
like the one applicable to Los Angeles County 
except that appointment by the governor would 
be restricted only by confirmation by a board 
composed of the chief justice, the presiding jus- 
tice of the district appellate court and the at- 
torney general. This was the amendment which 
was adopted by the electorate. While it creates 
a system immeasurably better than the one pre- 
vailing it appears to be inferior, in respect to 


. political interests, to amendment 98, just as the 


latter was inferior to the more developed plan 
approved by the Los Angeles Bar Association. 

It has, of course, the advantage of applying 
to every county (upon local adoption) and of 
applying at once to .all appellate court judges. 
With the two amendments in the field it would 
have been far better to have had both adopted, 
and this, it is believed, would have been the 
result if the Chamber of Commerce had given 








faithful support to both amendments, as did the 
workers in the Southern part of the state. But 
the Los Angeles solution was not adequately 
supported except in the south. 

“Appointment from a list proposed by a re- 
sponsible board is much safer, more practical and 
produces better results than appointment with 
confirmation,” Judge Wood continued. “A 
confirmation board has little responsibility; it 
takes a good deal of stamina on the part of a 
board to refuse to confirm an appointment by 
the governor, and, on the other hand, a board 
which has a primary duty of selecting a list sup- 
plies a very affirmative check. The other is 
purely negative. .I am entirely convinced, 
and know that those I have worked with in both 
the southern and northern parts of the state, are 
strongly of the view, that the thing to do is to 
apply the eligible list principle, so long advanced 
by the Judicature Society, as a preliminary 
screening of candidates.” The speaker suggested 
simple rules to be adopted by a nominating 
board which would free it from political pres- 
sure and give it the advice of those qualified to 
pass upon individual qualifications. 

“The judiciary is not expected to, and should 
not, represent the current popular view. If 
popular government is to prevail it must be made 
effective. If, because of growth of population 
or change of conditions otherwise, a prevailing 
method fails, it must be supplanted by a better. 
Under the elective system we have made inde- 


-vidually. 
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pendence in the judiciary exceedingly difficult, the 
result only of fortunate chance.” 


Intensive Campaign for Eighteen Months 


It would take several columns to report in 
full on the campaign waged by the State Bar 
Committee, headed by Judge Wood, for eighteen 
months prior to election day. An official report 
is on the Editor’s desk. No such campaign, even 
for prohibition, was ever prosecuted in any state, 
and it was all done, nevertheless, with very little 
direct expenditure. The newspapers, with few 
exceptions, gave loyal support. An active cam- 
paign was instituted in every county. One thou- 
sand speakers’ manuals were distributed and 200,- 
000 pamphlets. . Speeches to the number of 
3,515 were made and twenty-four radio speeches 
from fifteen to thirty minutes were made without 
charge. There were sixty-three radio “spot an- 
nouncements.” The amendment was endorsed by 
thirty bar associations and by 300 lay organiza- 
tions. It needed to be, for demagogues were 
not silent, and two vigorous organs of the Upton 
Sinclair faction were hostile. The committee 
spent $7,815, of which $3,500 was contributed 
by the State Bar and $4,315 by lawyers indi- 
It appears highly plausible that both 
amendments would have carried if the Chamber 
of Commerce people, who spent much more 
money, had worked for both amendments, as did 
the State Bar committee. 


Washington Bar’s Plan Described by Elias A. Wright 


The leader of the judicial selection movement 
in Washington, Mr. Elias A. Wright of the Seattle 
bar, was prevented from attending the meeting, 
but sent a paper which was read and highly ap- 
preciated. The author devoted several years to 
consideration of a plan for getting the superior 
and supreme court judges and court commission- 
ers out of politics. The State Bar, on referendum, 
gave strong support to the plan, and it deserves 
consideration throughout the country. 

Under this plan the six-year terms for supreme 
court justices and four-year terms for superior 
court judges are not disturbed. The commis- 
sioners are to serve for such terms as the ap- 
pointing power may determine. 

Appointment is vested in a commission com- 
prising the governor, the seven members of the 
State Bar’s board of governors, and three lay 
electors chosen from separate districts. The 
plan recognizes the governor’s responsibility and 
potentially gives him four votes; it affords geo- 
graphical representation; it provides that no 
member of the commission shall serve for more 
than six years in the aggregate. The governor’s 
appointees will serve for three years, their terms 
being staggered, so that each governor will have 
an opportunity to select one or more advisers. 

Appointments to the superior court will be 


made from the local bars. A majority of the 
commission of eleven will prevail. 

The very important matter of involuntary re- 
tirement, a thing omitted from plans made in 
some states, is conveniently provided for by re- 
quiring the judicial commission to refer com- 
plaints concerning judges to the attorney gen- 
eral. “If in the opinion of the attorney general 
sufficient ground therefor exists, he shall prepare 
specific charges against such judicial officer, 
cause the same to be served upon him, specify- 
ing the several charges of misconduct against 
him and fixing the day for hearing thereon, which 
charges shall be heard by the judicial commis- 
sion within sixty days after the service of such 
charges, pursuant to such rules as the commis- 
sion shall previously and with due notice to the 
party charged have adopted. If after a 
hearing of said charges it be found that any of 
them are sustained by a two-thirds vote of the 
judicial commission, the judicial officer shall at 
once be deemed removed from office and the 
judicial commission shall forthwith proceed to 
fill the vacancy.” It need hardly be said that 
such judicial power to hear and act on complaints 
will be largely self-serving. It has the advan- 


tage of affording a continuous supervision over 





AMERICAN JUDICATURE SOCIETY 53 


the judiciary which is wholly absent from im- 
peachment and legislative controls. 

Mr. Wright expressed in his paper the custom- 
ary abhorrence of the results of political control 
of judges, giving instances of worthy judges 
forced to undignified and actually improper con- 
duct by competition at the polls. A “particu- 
larly admirable” judge said that he considered it 
practically necessary to listen to litigants desir- 
ing to talk directly or by phone about pending 
cases. “It seems necessary for me to listen to 
them. I cannot afford to make enemies of them 
because of our political system.” 

“The time has now come,” said Mr. Wright, 


“when a judicial office should look for the man, 
and not the man for the office.” 

That the judges would much prefer freedom 
to fulfill their duties without consideration of 
political consequences was made obvious, and it 
seems quite as reasonable that intelligent citizens 
would concur. 

The paper was concluded with the statement 
that the people generally cannot have high re- 
spect for electioneering judges, and this lack of 
confidence, extending to their decisions, was a 
great factor in depriving the judicial system of 
much of its appropriate function by the creation 
of special lay tribunals and resort to arbitration. 


Selection of Judges in New York City 


Under the ahkove title Mr. Grenville Clark of 
the New York City bar prepared a paper which, 
due to his unavoidable absence, was read by 
Mr. Henry B. Walker, of Indiana. It was sup- 
plemented by the statements of Prof. James M. 
Landis, of the Securjties and Exchange commis- 
sion, who had collaborated with Mr. Clark. 

Reference was had to the thirty supreme court 
justices serving Manhattan and the Bronx in the 
supreme court. With a wealth of material to 
choose from, and salaries higher than those paid 
the justices of the United States supreme court, 
and terms of fourteen years with assurance that 
all but the least worthy will be reelected through 
bipartisan support, the mode of selection results 
in a bench the average quality of which is not 
“on the whole worthy of the great city in which 
it functions.” And the average has not been 
raised in recent years. 

The inferior standing of this bench is because 
they “are almost invariably chosen, in fact 
though not in form, by a small group of pro- 
fessional politicians. As a practical matter the 
vote of the people at the polls has, in recent 
years, had little or no influence on the choice 
of these judges and has indeed become little 
more than an empty form.” And the bar’s influ- 
ence has failed in securing the selection of the 
best qualified. 

Since 1919 no judge has been elected to this 
court, in the first instance, except through the 
aid of Democratic politicians. “It is obvious 
that the leaders of a political party so strongly 
entrenched need not, unless they choose, pay 
any great attention to the recommendations of 
the Bar.” 

The proposal for the federal system of appoint- 
ment, originating in a committee of the City Bar 
Association, was rejected by the New York State 
Bar Association, and it is timely, Mr. Clark 
wrote, to consider the possibility of a new nomi- 
nating system. Professor Landis studied the 
situation in 1930 and prepared a bill which pro- 
vided for “two small and carefully balanced com- 
missions in the two metropolitan districts (the 
second district including Brooklyn and Queens 


counties) with the function of sifting the quality 
of proposed nominees solely on the basis of fit- 
ness for judicial office.” 

The proposal to deal separately with the metro- 
politan problem marks progress. Mr. Clark is 
now chairman of a committee of the Association 
of the Bar engaged in this study with hopes of 
progress. His paper was supplemented by notes 
in which more caustic and more definite state- 
ments concerning the quality of the present 
bench were quoted, and some recent history de- 
tailed. 


James M. Landis on New York Situation 


Mr. Landis spoke at some length concerning 
the proposal for nominating commissions. A 
strong reason nearly a century ago for abandon- 
ing the appointive system was because it was 
abused by executives. A study was made of bar 
influence in the cities where it had longest been 
tried—Cleveland, Chicago and Los Angeles. The 
history was not reassuring, and at any rate the 
New York City bar ‘could not hope to influence 
results favorably as long as one political party 
was clearly dominant. The abstract arguments 
as to the virtues and defects of popular election 
and executive appointment could not advance 
the situation in the metropolis, where condi- 
tions were manifestly different from those up- 
state. 


The plan deduced was to provide for appoint- 
ment of members of the nominating commission 
on a representative basis, and partly by the gov- 
ernor, with the presiding justice of the appellate 
district court to represent the judiciary. The 
right of nomination from independent sources 
would not be disturbed. There would be nothing 
on the ballot to indicate party sponsorship, but 
the choices made by the nominating commission 
would be “clearly disclosed.”* It was thought 


*A more detailed proposal for a nominating com- 
mission is afforded by Judge Edward R. Finch’s 
article, “A Non-Political Veto Council on Judicial 
Character and Fitness,” Am. Bar. Assoc. Jour., 
vol. 20, p. 144. 
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that such a ballot would overcome present faults 
in selection. 
Cleveland Experience Not Reassuring 

Speaking of ten or twelve years’ experience by 
the Cleveland Bar Association, Mr. Walter L. 
Flory emphasized the fact that the bar could 
not guarantee to desirable candidates that their 
tenure would be permanent, and that such assur- 
ance is quite as important as wise selection in 
the first place. Under the elective system the 
bar cannot assure potential candidates that they 
can afford to take the chances involved. 

“Personally, I am convinced that anything 
which has to do with the election of judges is 
doomed to disappointment. I reluctantly came 
to that opinion.” 


Address by Solicitor 


The dinner session of the Judicature Society 
was enhanced by the presence of the solicitor 
general of the United States, whose address was 
broadcast by courtesy of NBC and its network. 
In introducing him Chairman Goodwin spoke of 
his remarkable achievements as directing counsel 
for the Reconstruction Finance Corporation, cul- 
minating in his work in connection with the gold 
clause cases, made necessary to protect the col- 
lateral held by the Corporation, and said that 
at the time he was appointed solicitor general 
he had been recommended by both Kentucky 
senators for appointment to the United States 
district court as judge. 

Mr. Reed’s address showed his understanding 
of and attachment to the principles and ideals 
pertaining to judicial administration, from legal 
education to bar integration and judicial selec- 
tion. In part he said: 


And while the large salaries and relatively 
long terms prevailing in New York offer a better 
hope, he could not believe that the bar’s influ- 
ence and limited expenditures could offset party 
organization support, however concealed on the 
ballot. 

“I do not see anything to be gained by ten- 
dering a popular system. I think we are just 
wasting our time in trying to get better material 
and to keep better material on the bench.” 


Chairman Goodwin added the comment that 
until recently there has been no dominant party 
in Chicago and nevertheless the party leaders 
have controlled nominations so that bar efforts 
were of little avail. 


General Stanley Reed 


“For more than two decades the American 
Judicature Society has furnished a rallying point 
for those devoted to its aims. It has been a 
means for crystallizing sentiment, and a conduit 
through which the energy of accomplishment 
might be effectively directed. Notable names 
adorn its history; chief justices and justices of 
the highest courts of the states and Nation; 
jurists whose contribution to jurisprudence have 
earned them the admiration of mankind; power- 
ful barristers chosen as the spokesmen of their 
profession by the members of important lawyer 
associations. All these have united to create in 
this Society a force for the elevation of the 
standards of the bar, simplification of its proce- 
dure and the accomplishment of the ultimate 
purpose of law—the maintenance of justice.” 

Further quotation is unnecessary, and modesty 
restrains, but the sample given shows the felicity 
of the Solicitor General as a postprandial speaker. 





Let us hold steadfast to this principle—there can be no funda- 
mental and durable improvement in the administration of law in 
America until the judiciary is restored to genuine independence. 
There can be no genuine independence of the judiciary until poli- 
tics is divorced from judicial administration.—Maurice FE. Crites, 


Ind. 





The judiciary comes home in its effects to every man’s fire- 
side; it passes on his property, his reputation, his life, his all. 
Is it not to the last degree important that the judge should be 
rendered perfectly and completely independent, with nothing to 
influence and control him but God and his conscience?—John 


Marshall. 





Review of Judicial Council Reports* 


Probably the greatest just criticism of the bar that has been made by the 


public is for delay in the litigation of cases of all kinds in America. 


It is a 


mockery of our constitution to say that our courts provide an adequate speedy 
redress of all wrong, under our system of jurisprudence as it has been operat- 
ing. Many wrongs are forgotten and the rights of litigants are often com- 
pletely lost through delay both in the trial courts and appellate courts of the 


state. 
and bar. 


It is obviously an evil which greatly affects the welfare of the bench 
Therefore, the creation of the judicial council may be said to be 


one of the most valuable steps which this organization has made during the 
past year toward the improvement of the welfare of the lawyers as well as 
the general public—Annual Report (1934) of the Board of Governors of 


the Oklahoma State. Bar. 


Kentucky 


The third biennial report of the Kentucky 
judicial council shows excellent cooperation be- 
tween the council and the legislature. The report 
comments upon inefficiency and wastefulness in 
administering justice, and its effect upon the pop- 
ular mind, and says that a machine constructed 
on the 1854-1894 model necessarily requires im- 
provements. ‘Better machinery must come from 
the legislature, better management from the iu- 
diciary itself. . . . Formerly it was the partic- 
ular duty of no one to direct the attention of 
the legislature to such matters. . . . The proc- 
ess of keeping it up to date has necessarily lacked 
uniformity and direction. It is the perennial 
business of the council to diagnose all ills, to 
consider and recommend specific remedies.” 


But there is no complaint that the legislature 
has failed to do its part. In two sessions it re- 
vamped existing rules. Now circuit courts are 
always open for any business, regardless of terms, 
excepting jury trials. The report presents a long 
list of services which are now available at any 
time in all circuits. And through its statistical 
reporting the cost of maintaining courts is made 
public with the result that judges are conscious 
of the need for conserving time and saving on 
juror and witness fees. 

The report carries no draft acts, but makes spe- 


*Eight council reports were reviewed in the 
June number of this Journal, p. 15. 

'The situation is especially interesting to the 
Editor because he prepared for the Efficiency 
Commission of 1922-3 the report on judicial 
administration. Foremost among the recom- 
mendations were the creation of a judicial 
council, which was done in 1928, and the uni- 
fication of the bar, which followed in 1934. 
There was little complaint twelve years ago 
concerning the code of civil procedure, which 
had been dealt with conservatively by the leg- 
islature; or, perhaps, the investigator talked 


only with the older practitioners. At any rate 
the present adherence to the legislature for 
changes recommended by the judicial council, 
and the comparative success of this method, 
accounts for the absence of a movement for 
judicial rule-making power. 





cific recommendations calling for legislation. It 
is proposed that the jurisdiction of inferior courts 
be enlarged to relieve the circuit courts and re- 
duce cost to all concerned. Reduction of the 
penalty for petit larceny to six months would 
give the lower courts concurrent jurisdiction. 
Similar changes are suggested as to other of- 
fenses. At present an order refusing a perma- 
nent injunction is not reviewable, contrary to 
the rule as to temporary injunctions. This should 
be corrected. A litigant complaining of miscon- 
duct of a judge should not be dependent upon 
that judge’s certification, but should be _per- 
mitted to present his version of an alleged mis- 
conduct, supported by the affidavits of two by- 
standers, and subject to be controverted by other 
affidavits filed within five days, as is the present 
rule with respect to controversies over statements 
of evidence. 

The courts should have the same powers in 
respect to irregularities in primary voting as in 
elections. And a candidate adjudged to have vio- 
lated the corrupt practice act in the primary 
campaign should not have his name printed on 
the election ballot. Other improvements in the 
election laws are recommended.’ 

A new trial should be available in tort cases 
on the ground of inadequate damages as well as 
because of an excessive award. Married women 
should be placed on the same basis as other liti- 
gants sui juris. This wouuld go far to settle 
land titles, and the reasons for the old rule no 
longer exist. 

Bills embodying all the proposals were drafted 
and submitted to the legislature. The work of 
the court of appeal and circuit courts, with the 
gross cost of jury trial and the average cost per 
trial is shown in the report. 


Rhode Island 


Reports are made annually by the Rhode Is- 
land judicial council. The eighth report presents 
the accustomed statistics on litigation with three 
graphs showing trends over periods of years. 
Only one new recommendation is offered; that a 
bond be required before granting a restraining 
order. The subjects “alternate jurors and ma- 
jority verdicts” have been studied and data con- 
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cerning them is presented. The council is not 
prepared to recommend either. 

The report is unusual in recounting recommen- 
dations which were previously made and adopted. 
Ten such recommendations have been adopted to 
the very great improvement of judicial adminis- 
tration. The most important is the one enacted 
in 1930 whereby the judicature acquired rule- 
making authority, and five instances of the adop- 
tion by the supreme and superior courts of rec- 
ommendations by the council are noted. 

Other important enactments suggested by the 
council are waiver of jury in criminal trials 
(1929), summary judgment procedure (1929), 
appointment of district court judges for tem- 
porary service in the superior court (1930), and 
raising the jurisdiction of district courts to $1,000 
(1930). 

Seven previous recommendations not yet 
adopted are also listed. The list comprises an 
entry fee of $5.00 and a jury fee of $10.00, trial 
by a jury of six upon waiver of the usual trial 
jury, examination of adverse party prior to trial, 
transfer of cases of law to equity, and incorpora- 
tion of the bar. 


As to the last named recommendation it may 
be noted that the Rhode Island council was the 
first council to take cognizance of the oppor- 
tunity for improving the administration of jus- 
tice through bar integration. The only other 
council having the temerity to make such a 
recommendation was the one in Texas. The 
opportunity is clear enough; probably the coun- 
cils hesitate to take sides in a matter which has 
been for a number of years highly controversial, 
but is today one in which only one side is heard 
openly. 

New Jersey 


In the fifth annual report of the New Jersey 
council precedence is given to the matter of con- 
stitutional amendments worked out by the coun- 
cil and submitted to the legislature. These judi- 
ciary article amendments go to the heart of delay 
in several courts. Until the recommended changes 
are made there cannot possibly be the efficiency 
reasonably demandable of the judiciary. But the 
legislature had not acted, and did not this year 
perform its duty in this respect. The amend- 
ments are supported by every bar association in 
the state; they are virtually unopposed by indi- 
vidual lawyers; and yet the legislature has failed. 
The council can but continue its efforts for fun- 
damental reform. The system is called “an 
antiquated judicial structure adopted ninety years 


ago, when the state was largely agricultural in 
its interests.” The system prevails still, requir- 
ing from one to three years for a case to reach 
trial, and a year and a half to two and one-half 
years to run the gamut of appeals. The council 
says: “The adoption of the proposed amend- 
ments by the legislature and their submission to 
the people are manifestly conditions precedent 
to any renovation of the judicial machinery of 
the state and to the rendition to the people of 
this state by the bench and bar of the best pub- 
lic service of which they are capable.” 

The failure of the legislature to follow rec- 
ommendations in respect to jury selection justi- 
fies the council in referring to its advice given in 
1930, because in the past year the state has suf- 
fered from serious jury scandals well calculated 
to undermine popular confidence. “An honest 
jury is even more important than an honest 
judge, for if a judge be dishonest his crime would 
soon find him out, but a jury is here today, and 
gone tomorrow.” 

The neglected amendments would have obvi- 
ated public criticism of the court of pardons, 
which now works in camera. It is presently rec- 
ommended that the legislature provide by law 
for publicity as to a number of specified facts in 
each case of parole, commutation or pardon. The 
twelve advisory masters of the court of chancery 
who hear contested divorce cases are still per- 
mitted to practice law. This is condemned and 
the proposal is made that divorce jurisdiction 
be given to the common pleas courts by statute, 
affording better service at less expense. 

A note of cheer occurs in comment upon im- 
proved conditions in the circuits in which com- 
mon pleas judges have been permitted to assist. 
“We are at least within striking distance of 
the goal of a prompt trial as defined in the first 
report of the judicial council, meaning thereby 
the trial of a commercial case within two months 
and the trial of a tort case within four to six 
months after issue is joined.” 3 

District courts with a jurisdiction to $500 have 
served admirably in congested districts, but their 
number has been so much increased that the rec- 
ommendation is made that these courts be re- 
organized, that they be considered integral parts 
of the judicial system, that in the larger cities 
a president judge to direct sittings, and super- 
vise, be appointed by the supreme court justice 
of the county, and that the district court judges 
be prohibited from practicing law. 

The judicial statistics are unusually complete, 
occupying fifty-five pages of the report. 





Legal procedure must be valued, as is everything else, by the 
real service which it renders.—Justice Edward R. Finch, N. Y. 


| 
| 
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South Dakota Council Grateful to Legislators 


The productive efforts of the judicial council 
in South Dakota in its first year go far to sus- 
tain the view that there is a special merit in 
having such a body created by the integrated 
state bar, rather than by statute. Comment has 
been made previously in this Journal on the 
success of this council in obtaining needed legis- 
lation. Its report published in the Bar Journal 
for July contains this unusual statement: 

“The Council wishes to express to the judi- 
ciary committees of the house and senate of the 
1935 legislature its deep appreciation for their 
hearty cooperation in procuring the enactment 
of this legislation. . . .” 

The comprehensive program of study first 
adopted by the council was published in this 
Journal for December, 1934. The first legisla- 
tive submissions, promptly enacted, provided for 
an improved method of selecting jury panels; ad- 
vance notice of alibi defense; reciprocal legisla- 
tion extending the authority of peace officers 
while pursuing fugitives in another state. 

Evidently the council selects from its com- 
plete program the matters requiring early action. 
During the coming year pages of the Bar Journal 
will be used for a discussion of the matter of 
advising juries on the facts. The State Bar 
will discuss, on suggestion of the council, a pro- 
posal that the supreme court be memorialized to 
adopt a rule providing for the voir dire exami- 
nation of jurors by the trial judge, as is done 
very successfully in Michigan and a few other 
states. 

The question is often asked when a state bar 
association seeks support for a unified bar bill 
what effect bar integration can have beyond en- 
forcement of rules of conduct. The brief his- 
tory of the South Dakota State Bar affords a 
complete answer to this question. By creating 
its own judicial council it set up a body of quali- 
fied members, embracing judges, practitioners 
and teachers of law, for the purpose of conduct- 
ing a complete survey of the administration of 
justice. This means several years of intensive 
study and discussion, with no expectation that 
the function will ever be finally concluded. The 
submission to State Bar members of the pro- 
posals advanced by the council creates an awak- 
ening of the profession’s half dormant instincts 
for collegiate efforts for the good of the state. 
It intensely interests a large percentage of prac- 
titioners. It stimulates the judges to consider 
proposals and act upon them. In brief it edu- 


cates and inspires to action. It affords a com- 
paratively short route to bar integration, which, 
of course, does not immediately follow legisla- 
tive fiat. It unshackles talent which exists in 
every state and which needs only direction and a 
forum. 


Success of .Non-official Judicial Councils 


South Dakota followed Idaho, Utah and Okla- 
homa in establishing a non-official judicial coun- 
cil. The supreme court created council in Mis- 
souri appears certain to achieve desired results, 
but in a state in which there is no unified state 
bar, and no official publication reaching substan- 
tially all of the practitioners, such an unofficial 
judicial council could be expected to do little 
more than the present committee system, which 
is very little. Recommendations should go to the 
entire bar and there should be substantial power 
to execute all those which receive majority sup- 
port. We often say that responsibility must be 
founded upon power to act; there should also 
be a planning and energizing organ. 


Valuable Work at Small Expense 


The judicial council movement has suffered 
more because of the need for adequate funds 
than from any other thing. Several statutory 
councils have virtually failed for lack of appro- 
priations, and the enactment of judicial council 
bills in a number of states has had to wait for a 
better state of public finances. This prejudice 
arises largely from the belief that a primary pur- 
pose of a council is to obtain and publish sta- 
tistical reports. There can be no doubt that 
statistics are needed in the judicial field. This 
need is much less, however, in states having a 
relatively small population. Should it not be 
considered in all states an integral part of the 
function of the judicature itself? Should not 
the statistical information be obtained and 
printed as a routine service afforded by the sys- 
tem of courts? There could be no better excuse 
for the expenditure of a small sum annually to 
further judicial administration. 

Perhaps we will reach the time soon when judi- 
cial councils will have all needed data supplied 
to them in official court reports. In such case, 
and in the case of a state of small population not 
having these data, the judicial council will require 
but small means for its work, and any integrated 
state bar can readily provide for this function. 


Given a measure of self-conscious and cohesive professional 
unity, the bar may exert a power more beneficent and far reaching 
than it or any other non-governmental group has wielded in the 


past.—Justice Harlan F. Stone. 











Ohio Bar Association Has Two Fights 


Convention Develops Strong Opposition to Plans for Bar Integration and 
Reform in Selection of Judges 


So far as controversial issues are concerned 
the Ohio Bar Association and its satellites appear 
to be quite as much alive, and kicking, as the 
California or Missouri or Illinois or Louisiana 
bars. There are at present no issues more certain 
to provoke conflicts than bar unification and re- 
form in judicial selection. Both came up for 
fights in the largely attended summer meeting of 
the Ohio Association. The Cuyahoga Bar As- 
sociation (Cleveland) supplied most of the op- 
position to progress along these two lines of 
professional effort.’ 

For fifteen years the Ohio Association has been 
on record in favor of bar integration but until 
recently leadership has been cautious. With 
drafted rules for organizing the bar through su- 
preme court authority this issue finally came near 
enough to a “show down” to bring about a bitter 
attack. The result was a recommitting of the 
subject for consideration by the committee with 
an alternate plan advanced by the Cuyahoga Bar 
Association. This plan involves merely a fed- 
eration of state and local associations. Shguld 
the supreme court decline to adopt rules for bar 
organization federation would undoubtedly follow, 
and in time, lead to integration by statute. 


The center of opposition to plans for getting 
the judges out of politics appears to have been 
much the same as in the case of bar integration. 
After the notable conference on judicial selection 
under the auspices of the Cincinnati Bar As- 
sociation, reported in the February number of 
this Journal, the State Association’s committee 
prepared a questionnaire which was sent to 3,600 
members and to newspaper editors. The mem- 
bers returned 1,700 ballots showing that appoint- 
ment of supreme court judges was favored by 
eighty-three percent, and eighty-one percent 
favored appointment of judges of the appellate 
courts. The corresponding votes of editors were 
seventy and sixty-eight percent. The submission 
was restricted to judges of courts of review be- 
cause of the more controversial nature of the 
office of trial judge, and progress might be more 
certain if a test were to be made in the higher 
courts. 


Analysis of the returns showed that in the 
larger cities the percentage of bar approval to 
appointment was higher than in the rest of the 
state, being six to one of the votes on both 
tribunals. 


*The Cuyahoga County Bar Association should 
not be confused with the Cleveland Bar Associa- 
tion which has done such signal work in respect to 
calendar organization, selection planning, unlaw- 
ful practice and other important projects. 


Several different plans for appointment and 
tenure were voted upon, and there was no clear 
majority for any one plan. The Cleveland Bar 
Association plan received the most votes. It 
provides for nomination of judges by the judi- 
cial council, appointment by the governor and 
confirmation by the senate. Votes also scat- 
tered on the plans for tenure, but two-thirds of 
the voters were opposed to continuing the terms 
of present magistrates without further appoint- 
ment in case the term of office were lengthened. 


Alternate Plan Proposed 


In the fight on this question at the State Bar 
Association convention the Cuyahoga County 
Association pursued the same tactics of proposing 
an alternate plan. The proposal was that popular 
election should remain, with bar advice to voters 
after resort to a “cumulative preferential” method 
of balloting in a bar primary. The State As- 
sociation would also create a “judiciary insti- 
tute” to include press representatives and civic 
associations. The duty of the institute would 
be to endeavor to induce worthy lawyers to be- 
come candidates, to appraise candidates, and to 
support approved candidates. As to tenure the 
plan provides for four year first terms followed 
by elections in which the judges would run on 
their records, with no opposing candidates. 

The convention, after what the Cincinnati 
Court Index called a “riotous session,” referred 
the matter back to its committee, with the under- 
standing that the plan for submitting a consti- 
tutional amendment next January was not rati- 
fied. 


The alternate plan for selecting judges has but 
one acceptable feature, that of requiring but one 
competitive election. Judges who emerge from 
a political welter, unless they make themselves 
odious, will have no political worries thereafter. 
Its theory is based upon the belief that the elec- 
torate can choose judges more wisely than a 
representative body or representative official. It 
might of course prevent progress by the State 
Association for some time, and so serve its ob- 
vious purpose. 

In Cleveland, almost as much as in Los An- 
geles, faith in the system of bar support for worthy 
candidates has dwindled, and for the obvious 
reason that under the elective system the bar is 
required to choose between candidates of medi- 
ocre standing. The same reason explains the 
unfortunate reputation of the bench in Chicago. 
Addressing the annual meeting of the Judicature 
Society on May 8 Mr. Walter Flory, long con- 
spicuous in the efforts of the Cleveland Bar As- 
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— to improve the quality of candidates, 
said: 
“Personally I am convinced that anything that 


has to do with the election of judges is doomed 
to disappointment. I reluctantly come to that 
conclusion.” 


New Birth for Connecticut Bar Association 


The Connecticut State Bar Association, after 
two or three years of preparation, has accepted 
a plan looking to the coordination of the bar 
organizations of the state. The new plan comes 
after similar preparations in New Jersey and 
Massachuetts and appears to be more mature 
and complete, and should interest other states 
where the principal present interest lies in awak- 
ening bar spirit. The plan is presented fully in 
the proceedings of the last annual meeting in 
the Connecticut Bar Journal for July. It was 
developed by Mr. Warren F. Cressy. A brief 
sketch of the plan follows: 


The local bar associations are invited to ap- 
point delegates on the basis of one for each fifty 
members or fraction thereof. The board of dele- 
gates is to meet on the day preceding the annual 
state convention and discuss “such resolutions 
as shall have been submitted to the executive 
committee . . for action, with the recommen- 
dations of such executive committee thereon, and 
shall consider such resolutions and report upon 
them.” The board may also initiate topics for 
discussion and may create committees for spe- 
cial topics, and the delegates shall report back 
to their home associations. 


There is also provision for the creation by 
the state association of sections in order to af- 
ford means to all members to participate in bar 
activities according to their experience and in- 
terest. 


Then comes a provision for affiliation by local 
associations with the State Bar Association on 
the condition that eighty percent of the local 
membership shall be enrolled in the state body. 
Affiliated associations must covenant to act upon 
all resolutions referred to them before the next 
annual convention; to furnish a roster of mem- 
bers; and to elect delegates to the board of dele- 
gates. This affiliation is distinct from the privi- 
lege of sending delegates, and may not be 
effectuated for several years because of the dual 
membership required. The rest of the program 
can be developed immediately. 

The Connecticut State Bar Association dates 
from 1875. It appears to resemble other New 
England state associations in having a high grade 
personnel, a long and dignified career, with very 
slight efforts to accomplish work lying within 
the orbit of the bar. Its conventions have in- 
volved a formal afternoon session and super- 
formal dinner. Except for its excellent Bar 
Journal, now in its ninth year, there has been 
virtually nothing but a fraternal spirit to remind 
members that the Association exists. The state 
judicial council has needed militant support of 
the organized bar, but naturally could obtain 


very little aid. There is one feature, however, 
which might well be copied by other state bodies. 
It is the two year tenure in office of its presi- 
dents. There is no warrant for this tradition, 
the constitution merely providing that no mem- 
ber shall hold the presidency for more than 
three years. Elsewhere the annual changes in 
the office of president (deriving from times when 
associations existed entirely for social values and 
to confer official honors) have served largely to 
prevent the development of policies. 


It is easy to predict for this honorable but 
somnolent body a very marked increase in mem- 
bers, activities and accomplishments in the next 
two years. 





Bar and Trust Companies at Peace in 
California 


The Los Angeles Bar Association, which so 
brilliantly succeeded in entertaining lawyer guests 
this summer, brought out an issue of its Bulletin 
which was presented to all visiting American Bar 
Association members. Probably the most inter- 
esting thing in this number of the Bulletin was 
not the entertainment program or the article 
showing how delay had been vanquished in the 
local superior court, but instead an advertise- 
ment. Under the heading: “A Basis for Co- 
operation,” the California Trust Company took a 
half page to say: 

“We feel that the mutual acceptance of the 
agreement between the State Bar of California 
and the California Bankers Association forms a 
basis for cooperation between attorneys and trust 
companies which should result in mutual benefit 
to them as well as to the public.” 


This advertisement, or rather the agreement 
referred to, marks the conclusion of one stage 
of the State Bar’s campaign against unauthorized 
practice. Just one year before it was printed 
there was a serious threat that a union of those 
banks, associations and individuals profiting from 
unauthorized practice would initiate an amend- 
ment to the constitution to protect their practices, 
which would precipitate a calamitous struggle be- 
tween them and the State Bar. For the fortu- 
nate decision to postpone action and rely on diplo- 
matic resources much credit accrues to the State 
Bar officers, and particularly President Hubert C. 
Wyckoff. But for the existence of a strong, con- 
servative and responsible organization of all the 
lawyers no such fortunate termination would have 
been possible. A minority bar organization could 
not negotiate a final treaty. All of which is sub- 
mitted by way of congratulating the people of 
the state of California. 











Los Angeles Court Earns Reputation 


Lawyer Guests of Local Bar Learn of Great Progress in Administering 
Metropolitan Tribunal—Further Achievements Predictable 


Visitors to Los Angeles recently were made to 
realize that the city is not best advertised by 
its motion picture studios and their publicity 
agents nor by its evangelists. The current num- 
ber of the Los Angeles Bar Association Bulletin 
carried an account of progress in the Superior 
court which opened the eyes of lawyers from 
other metropolitan districts. This Journal pub- 
lished an account of the great reform in its issue 
for April, 1934. There is now something to be 
added and a little repetition is justifiable. 

Civil cases are normally set for trial after 
thirty-five days, but on motion may be heard in 
a day or two. Felony cases are now being set 
two or three weeks after the plea. This marked 
advance is attributable to the conscious planning 
of a bench which has sufficient organization, and 
a sufficient number of public spirited - judges to 
impose administrative direction. The banish- 
ment of delay has come largely through improved 
methods of calendar control. Lawyers are in- 
formed by telephone of the precise hour and de- 
partment in which they should appear with their 
clients and witnesses. A pooling of jurors has re- 
sulted in a great saving in expense—from $61.03 
per case, to $29.20. 


The superior court (of fifty judges) has the 
assistance of visiting judges to an equivalent of 
the time of 1.9 judges, but it has lent, in the 
past year, six of its judges to assist the district 
appellate court. It is able to maintain its proud 
record by drafting lawyers to serve as judges 
pro tem, thus having an elastic judicial force. 


Appellate Work Is Efficient 


One of the features of the superior court most 
appreciated is its appellate division of three 
judges, which reviews cases tried in the mu- 
nicipal court (of thirty judges), which has mis- 
demeanor jurisdiction and civil jurisdiction to 
the extent of $2,000. The judges so serving are 
selected by the state judicial council. They con- 
stitute the court of last resort for cases coming 
to them. Most of the criminal cases are dis- 
posed of within ten days after the record of 
appeal is filed. Appeals in civil cases are set 
on Thursday of the third week and most of them 
decided within two weeks from argument. At 
the time the article was written there were but 
three cases which had been waiting for decision 
over ninety days. 

“While all judgments are in writing,” the ar- 
ticle says, “in many cases there is not even a 
memorandum opinion filed. Where a memoran- 
dum opinion is filed no attempt is made to write 
an opinion intelligible to anyone other than the 
trial judge and interested parties. Formal opin- 


ions are rarely written; during the past year 
there were only five.” 


This highly energized local court system has 
had an effect on other tribunals; often cases in 
the federal district court are transferred by stip- 
ulation to the more speedy court; and the local 
district court of appeal has taken measures to 
reduce delays. With the aid of justices pro tem 
the appellate court now has but ten cases more 
than six months on file. 


Waiver of jury in felony cases has rapidly 
increased so that now seven judges are able to 
keep abreast of the work. During the first half 
of this year there were waivers of jury trial-in 
sixty percent of the cases; in April, in seventy 
percent. 

Present Prospects Reassuring 


What American Bar Association members 
learned about court progress in Los Angeles ac- 
corded with the general atmosphere of a very 
competent people living under most favorable 
circumstances and imbued with the American 
spirit of overcoming obstacles to good govern- 
ment. There is little reason for supposing that 
the Los Angeles bar has exhausted its stock of 
ambition. They will probably accomplish before 
long that which they have been deviously pur- 
suing for more than a decade, the taking of their 
judges out of politics. The constitutional amend- 
ment adopted last fall makes it possible for the 
electors of any county to acquire its benefits. 
That amendment had its birth and growth in Los 
Angeles County, and though it emerged finally 
somewhat different from what the local bar in- 
tended, it offers a sure way to a great reform. 

So far as judicial reform is concerned there 
are more things in heaven and earth than are 
dreamt of as yet even by the prophets. It may 
not be such a long step to the perfectly logical 
proposal for trial court organization evolved by 
Judge William J. Palmer, of the superior court, 
which was explained in this Journal for August, 
1934. The proposal is that the court comprise 
twelve judges, who shall constitute a board of 
managers, and shall have power to determine the 
number of judges required for the county’s judi- 
cial business, and the power to appoint these 
auxiliary judges and direct their activities. When 
judicial administration reflects the best ideas in 
industrial organization and the newer but estab- 
lished principles of civil government, a plan of 
this sort is likely to be invoked. And with such 
a court we may confidently count upon a maxi- 
mum of judicial accomplishment in quality as 
well as economy. 

Is the best too good for any American com- 
munity? 
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Illinois Presented with New Criminal Code 


Voluntary Work of Lawyers Results in Application of Modern Principles for 
State Entangled in Confused and Archaic Criminal Law 


Publication of a Draft Code of Criminal Law 
and Procedure by the Illinois State Bar Asso- 
ciation in March presents the most important 
and difficult legislative project of our times. It 
appears to be the first codification of substantive 
criminal law in more than a generation. The 
Illinois code dates from 1874; it is typical of 
last century traditions and has been overlaid 
with countless additions, amendments and deci- 
sions. The need for change has been obvious 
for many years; the nature of the work ex- 
ceedingly difficult. The work was performed for 
the Association by a strong committee headed 
by Professor Robert W. Millar of Northwestern 
University, with Judge Harry M. Fisher as prin- 
cipal draftsman and Alex Elson and Albert E. 
Jenner assisting. 


Principles undreamt of in 1874 underlie the 
present draft. There has been no attempt at 
classification heretofore except that of misde- 
meanors and felonies, the latter to be dealt with 
according to procedure long anachronistic. The 
new classification consists of six kinds of offenses; 
the most serious, from the standpoint of public 
danger, are placed in the first class, with the 
highest penalties. Then comes second class of- 
fenses with punishment from one to fifteen years. 
For the third class the punishment is for an 
indeterminate period not exceeding five years in 
any state institution except the penitentiary. 


In the first three classes the recidivist is pro- 
vided for. One convicted of a first class offense 
who shall have been discharged from imprison- 
ment or from probation within twelve years for 
an offense of the first or second grade, shall have 
the minimum sentence increased five years. If 
an offender guilty of a crime of the second grade 


has been convicted within twelve years of a first . 


or second grade offense his instant crime becomes 
one of the first grade, subject to parole only 
after three years. And, similarly, one convicted 
of a third grade offense, who has been discharged 
within twelve years for a crime of the third 
grade or higher, will be punished as for a crime 
of the second grade. 


Fourth grade-crimes imply punishment for an 
indeterminate period not exceeding three years 
in any institution except the penitentiary. 

Next come lesser offenses in the fifth grade, 
punishable by short terms in the county jail, work 
house, house of correction or state farm. The 
sixth grade includes petty offenses. Parole is 
extended to various offenders in the grades above 
the fifth grade. New definitions of some of- 
fenses constitute a real improvement. 

On the procedural side there have been drafts 
from the model code. The most important 
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change is in respect to indictment. [Illinois is 
still cursed by the requirement of an indictment 
in every felony case. In virtually every such 
case there is also a preliminary examination. The 
employment of both these items of machinery 
is inexcusable. Justice is hampered, expense is 
increased, and the only advantage accrues to the 
accused, his lawyer, and the politician prosecutor. 
The draft code does away with the grand jury 
entirely. But there is provided a board of in- 
quiry which will be employed only at request 
of a prosecutor, attorney general or on the court’s 
own motion. This will care for the genuine in- 
quisitorial work at present done by the grand 
jury. Except in cases of petty offenses, where 
prosecution follows complaint, all prosecutions 
shall be by information presented by the attor- 
ney general, prosecutor or board of inquiry. The 
board of inquiry shall comprise seven regular 
members and fourteen alternate nominees drawn 
from the regular jury rolls. Such a composi- 
tion insures a measure of competence and ex- 
perience not possible in the grand jury, and 
strengthens inquisition in the cases in which it 
is useful. 

The board of inquiry will be employed only 
when its secret work is needed, and ninety-nine 
percent of the cases will go to the courtroom 
upon information of the prosecutor, and from 
the examining magistrate directly to the felony 
court. There should be, of course, a unified 
criminal court to perform in its divisions all the 
work of preliminary examination and trial. This 
would nearly eliminate the preliminary exami- 
nation, according to experience in Detroit’s uni- 
fied criminal court. Respondents would be placed 
on trial as speedily as evidence could be acquired. 

The procedural part of the code aims at sim- 
plification, and there is ample experience to show 
that it is sufficient to charge that “A. B. mur- 
dered C. D.” In fact the Illinois supreme court 
a decade ago, in an opinion written by Justice 
Floyd M. Thompson, invited prosecutors to adopt 
this simplicity, but if it ever was adopted, we 
have not heard of it. 

Writing for the Illinois Law Review (vol. 30, 
p. 226) Paul Freeman sums up by saying that, 
“There can be no disagreement with the general 
plan of classification. If the legislature enacts 
this code into law Illinois will become one of the 
most advanced states in the Union in the en- 
forcement of criminal law.” There is more to 
enforcement than law texts, but enactment would 
certainly provide the first logical and practical 
code in this country. 
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News and Comment in Brief 


Higher Admission Standard in Ohio 


Ohio was the fourth state in which require- 
ments for admission to practice were raised sub- 
stantially to the American Bar Association stand- 
ard and the change, made by the supreme court, 
took full effect Oct. 15, 1927. The rule permit- 
ted admission after four years of study in an un- 
approved law school or in a law office. These ex- 
ceptions to the standard will not exist after July 
1, 1939, by virtue of a recent amendment of the 
rule. Students now enrolled in unapproved 
schools and those studying under q preceptor in 
a law office will not be affected. It would be in- 
teresting to learn how many applicants in Ohio 
or any other state take bar examinations after 
law office study, and what percentage of them 
succeed. 





First Bar Survey Completed in Wisconsin 


The results of the first bar survey are re- 
ported in forty pages of the Wisconsin Law Re- 
view for February. The report fully justifies the 
theory upon which this difficult work was under- 
taken. Four principal objects controlled the in- 
vestigation: first, to trace the growth of the 
state’s bar in conjunction with the growth of 
population and of legal and economic activities 
in the state, with a view to determining whether 
the bar is overcrowded and to shed some light on 
problems of admission and law school standards; 
second, to ascertain to what extent the legal needs 
of the poor are being provided for and to what 
extent laymen and lay agencies are practicing 
law; third, to analyze the profession as a voca- 
tion and the economic prospects for those who 
are undertaking the study of law; and, fourth, to 
determine what correlation, if any, there is be- 
tween attainment at the law school and success 
at the bar. A large amount of secondary and 
supporting information was sought, and the work 
of interpretation required expert understanding 
of the technic of inquiry. 

The most common interest in the outcome on 
the part of practitioners lies in the matter of al- 
leged over-crowding of the profession, so much 
dwelt upon in recent years. An evaluation of the 
unit competency of practitioners was manifestly 
impossible, and while the very important infor- 
mation is gained that in Wisconsin the facts nega- 
tive overcrowding, it is doubtless true in every 
state that there is overcrowding on the lower lev- 
els, and not enough thoroughly qualified lawyers. 
It appears that for the entire country population 
increased in the first three decades of the cen- 
tury much more rapidly than the bar. And with 
the steady drift of that period toward urban cen- 
tralization and the steady increase in the num- 
ber of fields requiring legal services, there ap- 
pears to have been less foundation for the talk 
about overcrowding, until the depression had set 
in, than was assumed. But that propaganda re- 
mains as useful as ever since it is directed mainly 


at the production of better novitiates, a need 
more poignant as the field of law becomes more 
expanded. 

The April number of the Illinois Bar Journal 
(page 283), in discussing the “experienced law- 
yer service” of the State Association, which en- 
ables every lawyer to utilize very readily the 
special experience of any other, says that two 
hundred specializations have been listed. 

In the nineties a fairly mature young man, 
wishing to become a lawyer, could read for a year 
while assisting in an office, gain admission, and 
be fairly well qualified to handle the affairs en- 
trusted to him in the first few years. And as his 
practice grew he would grow apace, and soon be- 
come as competent as the average at the bar. 
The difference between that time and this lies in 
the extraordinary diversification of law and of 
human relations which has come to pass, espe- 
cially in the corporate field. 

As to the numerous interesting findings and an 
explanation of the technic of evaluation readers 
are referred to the authentic report by Dean 
Garrison, of the Wisconsin Law School, who made 
this accomplishment possible in the face of. great 
obstacles. The most important part of the re- 
port lies, possibly, in the final paragraph: 

“But more than anything I am persuaded that 
the sort of survey herein presented ought to be 
made currently and continuously and on a 
broader scale; and that the profession itself 
should undertake the task both for its own sake 
and in the public interest. That is why, among 
other reasons, I am in favor of the integration of 
the bar. I envisage the bar of the future as a 
strong, well knit organization, adequately financed 
by the dues of all lawyers practicing in the 
state, democratically controlled, and staffed by 
full time experts who under the direction of the 
bar and in cooperation with the law schools may 
study both the laws and the lawyers in opera- 
tion. Without such an organization devoted to 
improving the administration of justice and the 
profession of the law, studies of the sort here- 
with presented, and others of greater worth, will 
be but casually noticed and soon forgotten.” 





Simplicity of Massachusetts Court System 


The Massachusetts judicial system has been 
referred to in these columns as one which has 
but three courts—the supreme, the superior and 
the district—and one which is approaching unifi- 
cation. The fact is that there is a statute pro- 
viding for justices of the peace, called “trial jus- 
tices,’ appointed for three year terms, and paid 
salaries ranging from $250 to $1,200. As the 
result of a commission report in 1916 the number 
of justices was reduced to ten. Their location is 
supposed to be a matter of convenience to liti- 
gants of small claims. The governor has the 
power to revoke an appointment or to refuse to 
fill a vacancy, but political interest results in 
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maintaining a few such courts still where the 


district court could take care of the work. 

In the main the inferior jurisdiction vests in 
the district courts, and, under changes made in 
recent years, this court is given by consent of the 
defendant, a large share of the superior court 
jurisdiction in civil matters. This flexibility is 
one highly desirable. It has considerably aided 
the superior court. There has been complaint 
that district court judges are not as carefully 
chosen as they should be, and this presumably is 
one of the natural consequences of creating an 
inferior court. 

The statement that the system of courts is ap- 
proaching unification is justified. Unification is 
the ideal expressed for some time by the judi- 
cial council, and steps have already been taken 
to make the ideal factual. The trial justices can 
be permanently retired by act of legislature. 





Admission Standards at Par in North Carolina 


The council of the North Carolina State Bar, 
under authority conferred by law, has adopted 
rules for admission which conform to the Amer- 
ican Bar Association standard. There are now 
twenty-eight such states. The rules provide for 
but one examination each year and for registra- 
tion before beginning -the study of law. The 
state’s three law schools are recognized as ap- 
proved and study in another state must be in 
an approved law school. Since the law requires 
that no change in standards shall be effective in 
less than two years, the full requirement of two 
years of college and three in an approved law 
school will not apply until August, 1940, being 
reached by stages. 

This great improvement must be in consider- 
able part credited to the long and persistent 
efforts of Mr. Alexander B. Andrews, aswell as 
to the creation of the statutory state bar. 





Procedure Adapted to Various Situations 


Suing for damages for breach of promise to 
matry and, in the same action, claiming the re- 
turn of certain jewelry and damages for its de- 
tention and conversion, Miss Emily Fender was 
favored by a special jury in the King’s Bench 
division, the verdict carrying damages of £2,000, 
according to a report in the London Weekly 
Times of May 23. A point of law was reserved 
however, and argued to Mr. Justice Hawke. The 
defendant, Sir Anthony Mildmay, Bt., returned 
the jewelry under a special agreement, and his 
counsel relied on the fact that, at the time the 
promise to marry was made, a decree for the 
dissolution of this defendant’s marriage had not 
been made absolute. 


The court held that the law required the con- 
tinuance of the obligations of marriage until the 
marriage was finally dissolved; consequently the 
promise to marry was void. “His Lordship sug- 
gested that judgment be entered for Miss Fender 
on the issue of the detinue of the jewelry for one 
shilling damages and the general costs of the ac- 
tion except the cost attributable solely to the 
issue of breach of promise. On that issue he 
directed judgment to be entered for Sir Anthony 
Mildmay, with costs.” 

The reservation of a point of law is old com- 
mon law procedure. Mention is made of the 
case, which possibly could be duplicated in a few 
of our states, because it illustrates the flexibility 
in rules of procedure to adapt them to various 
circumstances. 





Rule-Making in Philippine Constitution 


The Journal is indebted to Prof. Celedonio 
P. Gloria, member of the Philippine bar and pro- 
fessor of law in the University of Manila, for the 
following information. The provision for repeal 
or amendment of rules by the national assembly 
follows the practice in England and Canada, 
where it has been entirely satisfactory. 

“It may interest the readers of the Journal of 
the American Judicature Society to learn that 
the constitution of the Philippines adopted by the 
Philippine constitutional convention in Manila 
on February 8, 1935, pursuant to the Act of Con- 
gress of March 23, 1934 (Act No. 127 of the 
73rd Congress of the U. S. and more popularly 
known as the Tydings-McDuffie act), contains 
the following provision regarding the rule-mak- 
ing power of the highest court: 

“*Sec. 13. The supreme court shall have the 
power to promulgate rules concerning pleading, 
practice, and procedure in all courts, and the ad- 
mission to the practice of law. Said rules shall 
be uniform for all courts of the same grade and 
shall not diminish, increase, or modify substan- 
tive rights. The existing laws on pleading, prac- 
tice, and procedure are hereby repealed as stat- 
utes, and declared rules of courts, subject to the 
power of the supreme court to alter and modify 
the same. The national assembly shall have 
power to repeal, alter, or supplement the rules 
concerning pleading, practice, and procedure, and 
the admission to the practice of law in the Philip- 
pines. (Art. VIII—Judicial Department.)’ 

“The constitution of the Philippines referred to 
above and from which the foregoing provision is 
taken was certified by President Roosevelt on 
March 23, 1935, to conform substantially with 
the provisions of the Tydings-McDuffie act and 
was ratified by an overwhelming majority in the 
plebiscite held on May 14, 1935, in the Philip- 
pines.” 
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